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Legal Human Rights Theory
SAMANTHA BESSON

Introduction

This chapter pertains to the meta-theory of human rights and, more specifically, to the
method of human rights theory or philosophy. It argues that human rights theory
should take the legal nature of human rights more seriously. The proposed human
rights theory, that is, a legal theory of human rights, implies doing two things. First,
human rights theorists should start from the current human rights legal practice as an
object and resource of justification and critique, and not from ideal and/or abstract
moral theorizing as most of them have done so far. Second, however, they should address
those questions philosophically, and not only legally as human rights lawyers do.

The hope is that, in so doing, the proposed legal theory of human rights can bridge
the gap between current theorizing of human rights by philosophers (even the most
applied ones) and by lawyers: philosophers either see human rights law as a mere
translation or enforcement of moral human rights (e.g., Griffin 2008: Tasioulas 2010),
or take it as a static and conservative reality that one can then reconstruct morally
(e.g., Beitz 2009; Rawls 1999), while lawyers’ dogmatic discussions of human rights
law do not easily embark into normative theorizing or, paradoxically, only by reference
to certain kinds of ideal moral theorizing (e.g., Clapham 2007; also, in a more nuanced
way, Luban 2015; cf. Chapter 20, Non-ideal Theory). The chapter may alsoberead asa
contribution to the discussion of what applied philosophy amounts to, especially when
it pertains to legal norms such as human rights.

Thinking about the nature of human rights theory is important for at least two
reasons. First of all, it enables a human rights theory to situate itself within a broader
set of theories, and in particular legal theory, democratic theory, or theories of justice.
This in turn can generate beneficial connections between them. Given the centrality
of human rights to human social and political life, the quality of their theories is often
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undermined by the artificial severance of those connections. Second, thinking about
the nature of a theory requires a preliminary clarification of what it is a theory of ‘and,
therefore, of the nature of human rights (e.g., Raz 2009 on the nature of law and of
legal theory). Such preliminary considerations can prove very beneficial in fully identi-
fying or at least delineating the object of one’s theoretical endeavor. The answers to
many of the important questions human rights theorists identify as being central to
human rights theory — and, in particular, the justification of human rights (e.g., Besson
2013a, 2014) - are indirectly, and often involuntarily, conditioned by theorists’ original
characterization of the nature of their theory and its object. Actually, because they
do not always make the nature of human rights and hence the object of their respec-
tive human rights theory explicit, many human rights theorists actually argue at
cross-purposes (see Buchanan 2013’s critique of Tasioulas and Beitz).

Still, most contemporary human rights theorists (e.g., Beitz 2009; Buchanan 2004;
Griffin 2008, 2010; Nickel 2007; Raz 2010a, 2010b; Tasioulas 2009; Wellman 2010)
do not spend much time theorizing about the nature of their theory and, more specifi-
cally, about the legal dimensions of that theory. This is surprising, as the idea of human
rights itself is usually regarded as being a moral, a political, and a legal one (e.g., Besson
2011; Raz 2010a: 336-33 7). While one may understand why a moral philosopher or a
political scientist may not want to reduce human rights qua moral standards or political
practice to legal rules and principles, understanding the legal dimension of those
standards or practice and/or their interaction with the law of human rights would seem
to be an important part of the elucidation of their broader moral and political nature.

True, of all areas of international law, international human rights law is the most
likely to trigger questions pertaining to the role of morality, not only in its practice but
also in its theorizing. This is because the content of international legal human rights
and that of their moral correspondents are often taken to overlap. It is also because their
justification is sometimes taken to transcend their legal enactment — at least on the face
of international human rights instruments’ preambles or judicial reasoning on those
grounds (Besson 2013a; Luban 2015; Nickel and Reidy 2010). Reacting too quickly to
this moral dimension of legal human rights, however, recent human rights theories
seem to be focusing almost exclusively on the moral nature of human rights and see
their relationship to the law as going one way only: the transposition and implementa-
tion of moral rights into law (e.g., Griffin 2008, 2010; Nickel 2007; Tasioulas 2009,
2010; Wellman 2010. For a similar critique of what he calls the “Mirroring View,” see
Buchanan 2013, 2015). Those few accounts that have distanced themsglves from this
form of abstract moral theorizing about human rights consider them as purely political
practices, of which the law is just one instantiation or where the law is treated as a
static and morally inert reality (e.g., Beitz 2009; Rawls 1999; Raz 2010a, 2010b).
As a result, most recent human rights theories have not only neglected the specifically
legal dimension of human rights and how the law contributes to the recognition and
specification of human rights qua moral rights, but have also artificially severed the
links between human rights theory qua moral theory, on the one hand, and legal theory,
on the other. . -

My argument will unfold in four steps. In the first section, I will start by explaining
why we should take human rights pracfice as our object in human rights theory and not
the abstract moral reality of human rights, and in particular why we should focus on
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the legal practice of human rights. Second, I will challenge the divide between so-called
ethical and political accounts of human rights one meets in current human rights
theory and argue that taking the legality of human rights seriously may help to
bridge the gap between them. In the third section, I will explain what a legal theory of
human rights should look like and what its methodological characteristics should be.
Finally, I will show that legal human rights theory may be considered a form of applied
philosophy.

From Human Rights Practice to Human Rights Theory:
‘ Law as the Missing Link

Human Rights Theory qua Theory of a Practice

Human rights theory aims, in a broad and uncontested sense, at providing the best
philosophical account of human rights.

To do so, the stated aims of most human rights theories to date are largely the same:
understanding the nature and function of human rights; determining the object,
normative content, right-holders and duty-bearers of human rights; and providing a
justification of human rights (e.g., Beitz 2009: 11; Nickel 2007: 7; Raz 2010a, 321~
337, 322). Additionally, some human rights theories also aim at providing critical
normative guidance to human rights practice (e.g., Buchanan 2013: Lafont 201 3).
It follows from the aims human rights theories share that, in order to attain them, they
should be focusing on the contemporary human rights practice qua object of
philosophical enquiry.

Of course, some human rights theorists prefer to focus on the moral reality of human
rights independently from their practice. They explain human rights by reference to
moral interests and values and to moral duties only. The difficulty, however, is that most
of those theorists still state that their philosophical endeavor aims at accounting for, or
even improving, the contemporary human rights discourse (e.g., even Griffin 2008:
1-6; Tasioulas 2010, 2016). Few of them, indeed, would relish speculating over an
abstract moral reality without any relationship to our daily life. This is even more the
case when their object is one that plays the kind of eminent role human rights have in
our moral and political lives. .

So, what some of those human rights theorists have done in reaction to this method-
ological critique is to qualify their object. They insist that their human rights theory
pertains to elucidating not so much the human rights practice itself, but the concept
of human rights as it is embedded within our contemporary human rights practice
(e.g., Tasioulas 2012, 2016).

There are many difficulties with this conceptual approach to human rights. One of
them is that there presumably are many concepts of human rights at play in the human
rights practice at any given time and across history. As such, conceptual analysis is
unlikely to be easy and to reveal much about the practice of human rights. As a matter
of fact, the further you go back in history, the harder it becomes to isolate a single
concept and one that is still embedded in our practice today (e.g., Griffin 2008: 1-2).
This may explain why most human rights theorists focusing on the concept of human

330



LEGAL HUMAN RIGHTS THEORY

rights identify what they take to be our current human rights practice's concept of
human rights (e.g., Tasioulas 2012, 2016).

The second difficulty raised by this focus on an abstract concept of human rights is
that it provides yet another way to retreat back to the moral dimension of human rights
to the exclusion of other dimensions in the practice (¢.g., Tasioulas 2012). In so doing,
these human rights theorists fall back into the kind of abstract moral theorizing of
human rights they seemed to break away from in the first place. The problem then is
that any correspondence between the abstract concept of human rights they are eluci-
dating and the practice of human rights they took it from is bound to be fortuitous. In
turn, the evaluative force of such a human rights theory becomes as thin as that of any
external moral judgment of the practice. To quote Raz (2013: 4), “even true human
rights theories should not be the standards by which to judge human rights practice.”
Of course, if there is such an abstract moral concept of human rights in their practice,
it will have to feature in one’s theory of the human rights practice, but this concept is
not in itself a normative theory of that practice (Raz 2013: 7). Conceptual analysis and
the elucidation of the meaning of that concept cannot illuminate significant ethical or
political issues about the practice of human rights (Raz 2010a: 321-337).

Instead, it is by grasping the aims of the contemporary human rights practice and by
understanding its significance and distinctive functions that one gets to the interpretive
material that will enable one to establish the nature, structure, and justification of
human rights. As Lafont (2013) explains, “itis by understanding the point of the practice

_of human rights that we understand what human rights actually are.” The crucial
question, then, becomes identifying the human rights practice one ought to account for
philosophically and determining how one may get to the point of that practice.

Human Rights Theory qua Theory of a Legal Practice

Few of the human rights theorists focusing on the practice of human rights have
provided a clear account of what they mean by the human rights practice (see, how-
ever, Beitz 2009; Buchanan 2015). It is usually described as a complex ensemble of
political and legal practices. Some prefer referring to a discourse, but fail to explain
what that discourse amounts to. Most of the time, it is considered as a morally inert set
of social facts.

Interestingly, legal theorists are used to understanding their object — that is, the
law — as a practice, and more specifically as a normative practice. Indeed, the law
amounts to a practice where abstract moral ideas meet social facts and where both are
in mutual tension. This makes human rights law (as legal practice) an interesting case
for the human rights practice in human rights theory, and, in turn, legal theory an
attractive resource for human rights theory to account for that object.

Of course, some may say, and, rightly so, that the human rights practice cannot be
reduced to human rights law. They refer, for instance, to the anti-slavery or the feminist
movements whose human rights claims were not articulated in legal terms. One may
quibble with those assertions, especially on historical grounds. At some point, indeed,
the law was always in the background of the claims made, at least as models for how
to shape those claims. Moreover, even the idea of natural rights was articulated most
effectively in practice at times at which it could also take a legal form, for instance
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through constitutional claims in the context of the American and French revolutions,
In any case, it suffices to be able to show that human rights law is central to our contem-
porary human rights practice, even if it does not exhaust that practice nowadays, on
the one hand, and even if it was not always the case throughout the history of human
rights, on the other.

The centrality of law in current human rights practice is easy to establish. Most
human rights claims are articulated by reference to some legal basis in the Universal
Declaration of Human Rights, an international human rights treaty, or in the decisions
of an international human rights institution or court. Of course, conversely, interna-
tional human rights law also refers to the moral justification of legal human rights (see
Besson 2011, 20134a; Buchanan 2015; Gilabert 2011; 449; Luban 2015). Thus, from
the use of the idea in our daily discourse, we know that human rights are both a moral
idea and a legal one. The samé may be said of other related ideas such as dignity
(Waldron 2012, 2013), for instance, or responsibility.

There are two ways of approaching a centrally legal notion like human rights as a
normative philosopher: either as a pre-institutional moral idea constraining the law
and the practice (even imperfectly so) or through law and the normative practice of
moral ideas in legally institutionalized circumstances (Waldron 2012). While the first
approach may seem right to those philosophers who regard the law and general political
practice as mere instantiations of morality, I would like to argue that the second is more
appropriate: in most instances of ideas present in both law and morality, the law is not
only constrained by moral ideas, but also influences their normative scope and justifica-
tion. The relationship between moral norms and their legal correspondents goes both
ways, as a result: it is not merely a matter of translation, transposition, or specification
in the law (what one may coin the “one-way” view), but the law can also be a generator
of moral norms and of moral normativity in social circumstances (the “iwo-way” view).
In those cases, it is much more interesting and encompassing methodologically to start
from legal norms and move back and forth to moral ones.

This is particularly illuminating in the case of human rights. Human rights do not
usually enter our ordinary conversations about interpersonal morality. And when they
do, it is in relation to the law and to politics, at least by analogy. For instance, human
rights are usually explained in relation to social and political status, and status is a legal
notion. They are also held to give rise to institutional duties, and this in turn implies a
legal order. Thus, when human rights do enter our discussions in moral philosophy,
this corresponds to little more than an appropriation of the idea by philosophers, for
instance in order to make sense of other moral ideas such as justice, equality, or democracy,
If this is correct, the best philosophical approach is to start with human rights in the
law, both domestic and international, and to account for them the way legal philosophers
account for the law. This is what one should refer to as the legal theory of human righis.

Of course, something may be a legal principle or right without corresponding to a
moral principle or right. It may even be morally justified as a legal principle or right
without having a pre-legal moral correspondent (e.g., Buchanan 2015; Buchanan and
Sreenivasan 2016). The danger then is that, by focusing only on thelegal idea of human
rights, one may miss the moral target. The reverse may also be feared, however. Not a]]
universal moral rights are protected by legal means, even less so by legal rights. It is
important to stress at the outset, therefore, that so-called legal human rights may exist
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independently from corresponding moral rights and may even be justified morally
without reference to their corresponding moral rights, on the one hand. Conversely,
one should also emphasize that not all universal moral rights may give rise to legal
protection and legal rights, on the other.

Still, in most cases, there is a mutual relationship between moral and legal
human rights. Those cases are the most interesting ones to consider from a normative-
theoretical perspective. As I have argued elsewhere (Besson 2011, 2012a, 2013a,
2015a, 2015¢), indeed, human rights can be considered as rights in a moral sense only
when legal human rights correspond to universal moral rights whether through legal
recognition or specification. And, conversely, universal moral rights can be considered
as human rights, that is, as equal and feasible rights, only once they are institutional-
ized and hence guaranteed as legal rights. In a nutshell, the former statement may be
justified by reference to what rights are tout court and hence to what legal rights should
amount to in order to be considered (moral) “rights.” The latter, in short, finds its justi-
fication in the institutional nature of human rights and their duty-bearers, which itself
can be justified by reference, first, to the equality of human rights and in particular to
the fact that they are rights of all against all; and, second, to the practical need for the
institutional and legal mediation of the identification and allocation of human rights
duties for those to be feasible and hence to be owed to a right-holder and to be able to
give rise to a moral right.

So, the truth lies in the middle. Following Waldron (2009, 2012), one may consider
that the law contains, envelops, and constitutes normative justifications: it does not just
borrow them from morality. Things that appear to be normatively “deeper” in the law
are not necessarily purely moral: the law encompasses morality, and molds and specifies
it. The law is not morally inert and the normativity of law is a special kind of moral
normativity. Following Raz (2016), one may say that the law has a double moral life to
the extent that it may be both the object of a moral normative assessment and itself a
source of moral norms. The law’s pivotal role in the framework of moral normativity
illuminates how human rights law may be both an object of moral assessment and, in
turn, a source of new moral norms. It may be both an object of moral critique and a
resource for moral reform, and all this internally to the legal practice.

It follows that when we think philosophically about human rights law, we evaluate
human rights law morally albeit by using its own law-immanent human rights
resources and standards (Waldron 2012). As a result, accounting for our contempo-
rary human rights practice requires neither purely abstract moral theorizing nor mere
legal description, but what legal philosophers are used to doing: theorizing the law in
order to identify its immanent morality and hence the immanent critique within the
law as a normative practice.

The Law in “Political” and “Ethical” Human Rights Theories

Two main groups of human rights theories have arisen in recent years: so-called
“ethical” (e.g., Beitz 2009; Raz 2010a) and “political” (e.g., Griffin 2008; Tasioulas
2012; see Chapter 20, Non-ideal Theory) theories of human rights. I am referring to
those two categories here only to capture a difference of views pertaining to the nature
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of human rights, and not the latter’s function and justification (on these other dimensions
of the division, see, e.g., Forst 2010; Nickel 2016; Tasioulas 2009, 2010).

Importantly for our purpose in this chapter, neither of these two groups of human
rights theories gives human rights law much consideration when assessing the nature
of human rights. Nor, however, do they bring the resources of legal theory into their
meta-theoretical project. Remedying their neglect of the legal dimension of human
rights may help, however, bridging the divide between them and explaining how they
can both help capturing something important about the moral and political dimensions
of human rights provided they are brought together through human rightslegal theory.
Other authors have argued for a combination of both approaches (e.g., Gilabert 2011;
Miller 2015; Valentini 2012), but not based on a legal argument about the nature of
human rights (see also Besson 2011, 2013b).

At first, “political” and “ethical” theories of human rights’ neglect of the legal
dimension of human rights may look surprising. Indeed, it is precisely their diverging
concern for the practice of human rights, including, presumably, their legal practice,
that is said to lie at the core of their opposition. One explanation may actually lie in a
fundamental distinction made in all or most of these human rights theories: the opposi-
tion between the concrete practice of human rights and the abstract standards of
human rights. “Political” and “ethical” human rights theorists alike claim they are
(also) writing about human rights as a political practice, and not (only) about human
rights as abstract moral standards. Doing so, most of them want to distance themselves
from a top-down approach and choose instead a practice-oriented or bottom-up
approach (e.g., Beitz 2009; Raz 2010a: 322327 for “political” approaches; and Griffin
2008: 29; Tasioulas 2009: 939 for “ethical” approaches), or what they sometimes refer
to as a “middle-game” or “middle-level” approach (e.g., Nickel 2007: 3; see also Beitz
2009:127,212).

The problem is that neither of these two approaches actually succeeds in bridging
the gap between human rights standards and human rights practice. The former fail to
explain how they can construct a human rights account from legal practice and then
criticize it from a normative stance (this is one of the problems with the two-step
approach in Beitz 2009, 126-128). The latter are unclear about how they can focus on
abstract standards distinct from human rights practice and then demonstrate enough
“fidelity” to the legal practice on that basis (e.g., Griffin 2008: 29, 204, 209-211;
Tasioulas 2009: 939; for a similar critique, see Raz 2013: 6). '

One of the reasons for human rights theorists’ difficulties in bridging this gap bet-
ween standard and practice lies, I would like to argue, in their failure to understand the
inherently legal nature of human rights (Griffin 2008: 191; Miller 2015; Nickel 2007:
32-33; Sen 2009: 364-366; Tasioulas 2007: 84-85) or, at least, to understand it fully
(Beitz 2009: 209-212; see, however, Cohen 2008: 599-600; Raz 2010b). They actually
assume they have taken the legal dimension of human rights into account by drawing
the opposition between human rights practice and human rights standards and making
it a central part of their theoretical poise’on human rights. But what they have done
in fact is reduce the law to one side of the equation by conflating it with one of the
dimensions of human rights practice. No wonder, in these conditions, that human
rights law is regarded by those authors as playing a secondary role, if any at all, in
human rights theory.
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It is important not to confuse the relationship between abstract standards and
concrete practice, on the one hand, with the relationship between human rights as eth-
ical or moral standards and human rights as legal norms, on the other. It is true that
human rights law can play a crucial role in the enforcement of human rights standards
in practice by specifying human rights duties in concrete circumstances. However, it
can also contribute to the identification and specification of those standards at an
abstract level, either through the recognition of interests as sufficiently fundamental to
give rise to human rights, or through the recognition or specification of moral rights
themselves. As I explained before in relation to the egalitarian and mutual institutional
mediation of human rights, what I have in mind here does not amount only to the legal
recognition and specification of pre-legal moral rights, but also, and more importantly,
to their identification and specification as human rights in the first place. This includes
the identification of the relevant general interests and standard threats through the
legal process, on the one hand, and the legal abstract assessment of the feasibility of the
corresponding duties and of the fairness of the potential burden on their duty-bearers,
on the other.

As a matter of fact, the difficulties that beset the opposition between human rights
practice and human rights standards echo the complex relationship between facts and
norms in legal practice. Legal theorists have long learned to explain the law qua norma-
tive practice. It seems, therefore, that by not paying sufficient attention to the legal
nature of human rights and by conflating the law of human rights too quickly and
exclusively with their politics or practice, current human rights theories miss a central
component of the normative practice of human rights, thus impoverishing their
substantive moral account of human rights. Worse, they deprive themselves of essential
theoretical insights about the nature of normative practices and, hence, of theoretical
resources in their efforts to bridge the gap between human rights as critical moral
standards and the political practice of human rights.

Human Rights Theory qua Legal Theory

The method of legal theorizing of human rights I propose draws from those of analyt-
ical legal philosophy and, more particularly, from those of normative positivism.
More specifically, it finds some of its inspiration in both the legal philosophy of Raz
(e.g., 2010b, 2013) on the normativity of law and legal rights and that of Waldron
(e.g., 2012) on legal interpretation.

The aim is to link these jurisprudential considerations to the methodological
proposals made by non-ideal and institutional political theorists of human rights
(e.g., Buchanan 2004). This should help focusing the latter’s institutional human rights
theories even more on the law and working out the way in which human rights law
provides its own human rights critique. Importantly, indeed, the most institutional and
law-sensitive of human rights theories to date, and in particular Buchanan'’s (2013),
do not go far enough in this respect. Buchanan purports to provide a moral evaluation
and justification of the international human rights legal system, and not to explain how
that evaluation and justification work inside the legal system itself. His argument
remains largely moral and external to the law, as a result.
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The main characteristics of the proposed method are the following. First of all,
human rights theory needs to start with the hard questions raised by the legal practice
of human rights, and not with those identified by moral philosophers. This should brin g
to the fore some questions that have not been addressed by human rights theorists so
far. One example is the controversial notion of “jurisdiction,” that is, the condition of
effective government-like control that works as a condition set in international human
rights law for the applicability of human rights (e.g., Besson 2012b, 2015c). Second,
human rights theory should not take human rights law only as a starting point, but also
as both an object of justification and critique and a resource for that justification and
critique. Legal human rights theory does not take human rights practice as a given, but
criticizes it albeit without disparaging it as soon it does not fit an a priori moral concept.
An example of the relevance of those resources is the discussion of the justification(s)
of human rights. Once human rights’ (especially judicial) reasoning is understood ag
justificatory, for instance in the specification and allocation of human rights’ duties and
their restriction, it becomes clear that the quest for their justification(s) is best Idcated
within that reasoning (Besson 2013a). '

This enables legal human rights theory to avoid the Charybdis of conservatism that
besets “political” theories and the Scylla of revisionism that threatens “ethical” ones, Of
course, the balance between justifying and criticizing is not easy to keep and the inter-
pretive constraints are difficult to identify with precision. Moreover, the legal practice of
human rights may not always be morally correct. All the same, it is sometimes legitimate
even so due to the epistemological or social constraints applicable in circumstances of
reasonable moral disagreement (e.g., Buchanan 2008). One example is proportionality
and the balancing of human rights’ duties when they conflict; while one may object to
them from an abstract moral perspective, they may be justifiable from within the judicial
practice of human rights (Letsas 2015).

Besides taking the law seriously and drawing on the resources of analytical jurispru-
dence, the proposed legal theory of human rights has many advantages for our under-
standing of human rights when compared with other human rights theories. First of
all, it is a better guide to the practice and to its potential reforms: it helps understanding
how the practice includes the resources to reform itself and can help resorting to them,
Second, given the close relationship between legal theory and practice, legal human
rights theorizing places the theorist at the core of the human rights practice and helps
understanding his or her central role in the organization of the practice (see also Beitz
2009: 8-9, 212) without, however; turning him or her into a philosopher-king. Third,
legal human rights theorizing helps to connect philosophical approaches to human
rights to other disciplinary approaches such as human rights history in particular
(Besson and Zysset 2012). Thus, a legal approach to human rights makes a virtue out
of the institutionalization and hence relative contingency of human rights.

The proposed legal theory of human rights ought to be distinguished from other
existing legal theories of human rights, and in particular from Wellman's (2010) and
Dworkin’s (2011).

Wellman’s theory of human rights, first of all, starts from an opposite observation:
according to him, the moral underpinnings of legal human rights are not sufficiently
explicit in recent human rights theorizing and need to be accounted for, Unlike the hereby
proposed theory, Wellman's sees current human rights theorizing as under-moralized and
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aims at remedying this. His theory is not interested therefore in the ways in which the law
includes moral doctrines and principles and is actually essential to human rights practice,
and not justan add-on to an independent et of universal moral rights. Secondly, Dworkin’s
account of human rights comes close in its interpretive dimension to the proposed legal
theory of human rights. Where we differ, however, is in relation to international human
rights law and its differences from domestic human rights law. Those differences prevent a
mere transposition of one’s theory of constitutional rights to human rights (e.g., Letsas
2007). But, most importantly from a methodological perspective, our divergence lies in
the non-positivist flavor of Dworkin’s account and his conflation of law and morality.

Legal Human Rights Theory as Applied Philosophy

Legal Theory as Applied Philosophy

The final question to raise in a book like this one is whether the proposed legal human
rights theory is a form of applied philosophy and, if so, in what sense. We should
first zoom out to legal theory in general and discuss how it may qualify as applied
philosophy, before zooming back onto legal human rights theory.

There are many legal theories and stark differences between them, whether in
methodological terms or in terms of aims and audience. Roughly speaking, and not
necessarily in a mutually exclusive fashion, some are descriptive while others are
normative; some are practice-oriented while others pertain more to the structure and
principles of law; and so on.

Of course, what all legal theories have in common is their object: the law, and hence
a practice. Interestingly, however, this does not necessarily make them more applied
than other philosophies. True, all of them fit one of the forms of applied philosophy
discussed in Kasper Lippert-Rasmussen’s chapter (Chapter 1, The Nature of Applied
Philosophy). And this is because, given the centrality of their object — the law —to our
lives, legal theories are clearly relevant to important questions of everyday life.

As to the other characteristics of applied philosophy, however, they may not always
be verified depending on the legal theory at hand. First of all, descriptive legal theories
aim at describing the law and are not practical, therefore. They do not answer questions
about what we ought to do, unless one considers describing and accounting for a prac-
tice that is normative, and hence for the law’s authority and normativity, as practical
enough. Second, and for the same reasons, some legal theories are not motivated by any
ambition of having a causal effect on the world. They merely aim at accounting and
explaining the law. Others, by contrast, openly endeavor to provide the best interpreta-
tion of the law to affect how it is practiced and consider legal theory as part of the
normative practice of law. Third, while some legal theories may resort to empirical
evidence, especially economic and sociological theories of law, not of all them do.
Of course, for reasons of their object being a normative social practice, legal theorists
are generally more interdisciplinary than many other philosophers. As T have argued
elsewhere, one may even doubt whether their “interdisciplinarity” is really about
bringing other disciplines into legal theorizing, and not simply a matter of the latter
being interdisciplinary in itself as a discipline (Besson 2015b).
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Finally, one may also mention the characteristic that legal theories’ intended audi-
ence includes some or only non-philosophers. However, this point only works if one
considers lawyers as non-philosophers. As a matter of fact, some legal theories are
addressed to lawyers, while others are only to be discussed with other legal theorists or
even other philosophers at large. As a matter of fact, the embeddedness of legal theory
in the practice of non-theorists is one of the main ambitions of some legal theories ( eg.
Dworkin 1986: 91). Of course, this may question their philosophical nature. In cage
those legal theories are to be considered as applied philosophy, however, it may be best
to qualify them as self-reflexive applied philosophy in order to mark their mutually
constitutive relation to the practice they are a part of.

Legal Human Rights Theory as Applied Philosophy

Qua normative legal theory, the legal human rights theory I have proposed in this
chapter fits some of the forms of applied philosophy discussed in Lippert-Rasmussen’s
chapter.

This is clearly the case for the following features. First of all, it is relevant to impor-
tant questions of everyday life given how human rights protect our basic interests.
Second, it is part of the human rights practice and hence also addressed at non-
philosophers. Third, it is normative, and hence practical to the extent that it answers
questions about what we ought to do. Fourth, it aims at improving our practice of
human rights by clarifying and reforming it. Finally, it is informed by empirical evidence
to the extent that it starts with the questions raised in courts and other human rights
institutions.

As a matter of fact, the legal features of the proposed human rights theory definitely
make it more applied than other legal theories. They also make it more applied than
other human rights theories for it is more attuned to the legal nature of human rights.
Importanily, legal human rights theory embraces more dimensions of applied philosophy
than applied ethics. It is a normative theory that pertains not only to what we ought to
do on grounds of human rights, but also to how we should identify and justify them.
This branches into considerations of applied epistemology — for example, with respect to
human rights reasoning — but also of applied metaphysics as with respect to the
potential justifications of human rights (Besson 2013a). As a result, the proposed
human rights theory cannot be reduced to yet another field of more or less specific
applied ethics.

Conclusion

This chapter’s concern was primarily meta-theoretical and its question pertained to the
nature of human rights theory. It has argued in favor of taking the legal dimension of
human rights more seriously and developing a legal theory of human rights.

Legal human rights theory has two advantages: one substantive and the other
methodological. First of all, understanding the legal dimension of human rights makes
for a deeper understanding of the nature of human rights themselves, and hence of al}
the other questions in human rights theory such as the justification of human rights in
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particular. A second benefit of taking the legal dimension of human rights seriously is
that human rights theorizing can be done as legal theorizing and make use of the
resources of jurisprudence, and in particular of analytical legal philosophy.

This substantive and methodological proposal comes at a time when current human
rights theorizing has locked itself in a dead end through a self-imposed division between
“political” and “ethical” accounts. As commentators have started arguing, however,
that division has largely become sterile as the best account of human rights ought to
combine the substantive and methodological strengths of both. Understanding human
rights as “legal” and human rights theory as “legal” does not only help combining most
effectively the benefits of both types of accounts, but it also opens new lines of question-
ing and inquiring about our contemporary human rights practice that go well beyond
what “political” and “ethical” theories of human rights can offer.
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