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‘Changes to the dispute settlement process must be seen in the context of a
developing international law regime rather than simply as a rinkering with
the arbitration procedures. Simply put, this cannot be achieved by giving
the limitarions of yesteryear primacy over the needs of tomorrow.” (Mann
et al. 2004b, 3)
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Introduction

Pierre Tercier was an unusual supervisor, always prompt to let you explore areas he
did not seem to care much about or, rather, that he cared about, but did not want to
confess he did. This is how he got to supervise my thesis on the theory of anti-discrim-
ination law and its critique of Swiss contract and personality law.! This is also how
many years later he got me thinking about the legitimacy of international arbitration
and more precisely that of international investment arbitration. It was shortly before
he was elected to the International Chamber of Commerce’s (ICC) International Court
of Arbitration in Paris. It is one of Pierre’s unique merits to always be looking for trou-
ble, as it were, knowing that dealing with critiques of his own positions will necessarily
help him improve his take on them. I therefore propose to celebrate his 65* birthday
and his essential contribution to the reshaping of international arbitration institutions
and procedures by positioning myself once more in the black sheep position.

For many years, commercial arbitration did not attract much theoretical attention. It
was after all meant to escape at least in part the publicity inherent in public jurisdic-

Professor of Public International Law and European Law and Member of the Direction of the European
Law Institute, University of Fribourg (Switzerland). This chapter is a follow-up to some of the ideas
published in July 2005 in a Swiss electronic law journal (Jusletter 2005). Previous versions benefited
from the repeated feedback of Master students at the University of Fribourg from 2005 to 2007 and
from questions and critiques by Andreas Bucher, Gabrielle Kaufmann-Kohler, Carrie Menkel-Meadow
and, last but not least, Pierre Tercier. Many thanks are due to my assistants Alexandre Chardonnens and
Stéphanie Murenzi for their help with the formal layout of the article.
' See Besson S. 1999.
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tion. The same may not be said of inter-state arbitration that, from the eighteenth cen-
tury and right up to the Second World War, had been the predominant judicial means
of international dispute settlement.” In fact, its constant development post-1945 con-
firmed its primary role in the making of international law.> As a result, there is no
shortage of theoretical accounts of international arbitration.* While its procedural as-
pects have been discussed to a great extent in the literature, its legitimacy is a more re-
cent theme. There is one type of international arbitration, however, whose hybrid na-
ture and legitimacy have sparked controversy lately and that is international invest-
ment arbitration between a private investor and a State. In a nutshell, international in-
vestment arbitration is the contract- or treaty-based mechanism that allows a private
investor to initiate a commercial-like arbitration unilaterally against the host State in
which it invested in case of dispute pertaining to that investment.’

Many reasons may be brought forward to explain this interest in the legitimacy of in-
ternational investment arbitration.® Some are general and relate to the increasing quest
for the legitimacy of international law, and law-making institutions and procedures in
general since the 1990s.” This may be explained in particular by reference to the grow-
ing material and personal scope of international law, but also, more importantly, to
its increasingly objective, imperative and erga omnes nature that no longer sits com-
fortably with the traditional subjective, voluntarist and relative approach to interna-
tional law. As a result, the legitimacy of international investment rules and arbitration
can no longer be derived simply from the existence of an international agreement be-
tween two sovereign states without regard for non-conventional international law and
in particular international human rights, international environmental law and more
generally self-determination rights.

Other more specific reasons for this recent controversy may be found in the expo-
nential development of international investments in all areas of private but also pub-
lic governance, first in so-called developing countries® and from the 1990s across the
board.? The spectacular increase of investments since the 1990s has led to the devel-

See ALvarez G./DPark W.W. 2003 365 on early cases of international investment arbitration.

3 See e.g. ColLier J./Lowe V. 2000 32-35; Megrriets J.G. 2005 91-95; Awarez G./Park W.W. 2003
366-370. ’

4 Seee.g. LiticH R.B./Brower C.N. 1994; SiMpson J.L./Fox H. 1959.

5 Gee FRANCK S.D. 2005 1538. The legitimacy of international investment arbitration is only examined un-
der its procedural and institutional aspects in this chapter and further issues pertaining to the substan-
tive rights included or excluded from investment treaties and contracts will not be discussed here. See
on the latter and their scope ratione materiae and ratione personae, FRANCK 5.D. 2005 1529-1535. For
a critique and reform proposals, see SORNARAJSH M. 1997; PetersoN L.E. 2003; Mann H. et al. 2004b;
WaiLpe T. 2004; HorcHant . 2006.

6 Investrment arbitration will be discussed in general in this chapter, except when arbitration procedures
differ and offer specific features worth emphasizing. While this general approach might be oversim-
plifying in some cases, it has the merit of emphasizing globalization in arbitration procedures. Sce e.g.
Kaurmann-KoHLER G. 2003; Franck S.D. 2005.

7 See e.g. WEIL P. 1982; Franck T. 1995; KiNGSBURY B. 1998; BucHanan A, 2004 and 2008; Kumm M.
2004; Besson S. 2007; TasiouLas J. 2008.

8 On the notion, see SORNARAJAH M. 1997 106-107, 110-111.

9 See SacerpoT! G. 1997 299 on that extension. See also United Nations Conference on Trade and Devel-

opment (UNCTAD)’s survey of BITs 1995-1999, http://www.unctad.org/en/docs/poiteiiadZ.en.pdf.
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opment of idiosyncratic dispute settlement mechanisms that matched investors’ inter-
ests in neutrality,'® privacy and efficiency, given their fear of politicization and cor-
ruption of jurisdictions in many of the host States.!" This implied more particularly
an increase in the adoption of multilateral investment arbitration treaties (MITs) and
institutions,'> but mostly of bilateral investment arbitration treaties (BITs).!* The so-
phistication of arbitration clauses whether contract- or treaty-based has consolidated
private investors’ position by giving them a unilateral right to initiate arbitration in
case of conflict.” At the same time, however, these clauses have weakened host States
whose policies on key public interests end up being resolved in private, secretly most
of the time, before different sets of arbitrators like in any other commercial dispute
rather than before national or international jurisdictions.' As a result, public and
hence sovereign interests of host States have been privatized, so to speak, in an increas-
ing number of cases of investment disputes with private investors, pertaining to water
concessions, public health, sewage services, road infrastructures, waste policies, fish-
ing permits or energy resources.'

Of course, the questionable legitimacy of international legal arrangements would not
be enough per se to trigger a debate about legitimacy, and this despite the wealth of
critiques raised in academic and civil society circles since the 1990s.!” These critiques
stemmed mostly from development and environmentalist groups whose main concern
was developing countries’ interests. Unilateral investment arbitration clauses would
not have been questioned in themselves, had investments not started to take place

' For a critique of the alleged neutrality of international investment arbitration, see SORNARAJAH M. 1997
103.

1 See BLackasy N. 2002a.

2 The first MITs adopted in the 1960s included among others: the 1966 International Centre for the Set-
tlement of Investment Disputes (ICSID), http://www.worldbank.org/icsid/. Of course, investment ar-
bitration could also be based from the beginning on commercial arbitration conventions, such as the
1966 United Nations Commission on International Trade Law (UNCITRAL), http://www.uncitral.org/
uncitral/en/index.html; and the 1923 International Chamber of Commerce (ICC) International Court
of Arbicration, htep://www.iccwbo.org/court/. Since the 1990s, one should mention among others: the
1992 North American Free Trade Agreement (NAFTA), http:///www.nafta-sec-alena.org/DefaultSite/
index_e.aspx?ArticlelD=5; and the 1994 Energy Charter Treaty (ECT), htep://www.encharter.org/index.
php?id=32.

3 There are nowadays more than 2400 BITs in force, and among these 1500 new BITs have been con-
cluded at the pace of one hundred every year since the 1990s.

4 There are now more than 240 known investor-State arbitrations (over 200 of which were launched in
the last seven years) and they involve extremely important sums of money. See SornaRAJAH M. 1997;
Cok J. 2003; Franck S.D. 2005. Of course, it is difficult to assess the exact number of arbitration cases
due to the confidentiality of most procedures outside ICSID and NAFTA procedures. To date, there have
been more than 140 ICSID arbitration cases and the majority were initiated after 2001 (see GaiLLARD E.
2004; Reep L./PauLsson J./Brackasy N, 2004). The second most widely used rules for resolving invest-
ment disputes are UNCITRAL Arbitration Rules (see SacerpoT! G. 2004).

5 See Franck S.D. 2005 1521-1522.

5 See Mann H. 2001a; Warpe T./WeiLer T. 2002; Gruner D M. 2003; NeureLd R. 2004; Biackasy N,
2002a; KavesmanN-Konier G. 2004,

" See e.g. from the civil society, writings by Mann H. or Pererson L.E. in International Institute for
Sustainable Development (http://www.isdlaw.com); Warpe T. iz Transnavonal Dispute Management
(http://www.transnational-dispute-management.com/}. See e.g. from the academia, SORNARAJAH M.
1994, 1997 and 2002.
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in developed countries as well and the States submitted to arbitration under those
clauses not included wealthier Western States such as the United States or Canada
under Chapter 11 North American Free Trade Agreement (NAFTA)' as well as, al-
beit more rarely, the International Centre for the Settlement of Investment Disputes
(ICSID)"¥. Since the end of the 1990s, reactions triggered by the use of investment arbi-
tration relative to those countries have been vigorous in political?’, judicial* and civil??
circles, giving rise in response to preventive or corrective measures on the part of in-
vestment arbitral tribunals®.

As a result, most multilateral investment arbitration treaties and international invest-
ment arbitration centres have launched reforms aiming at reducing the acknowledged
legitimacy gap, although the reforms proposed have remained limited.?* Arbitral tri-
bunals themselves have grown more sensitive in recent years to the public interests at
stake in many of the (known) disputes they have had to arbitrate.?* Academics have
also joined the debate and since 2002 countless publications and conferences have ad-
dressed ways to enhance the transparency, consistency and accountability of invest-
ment dispute settlement mechanisms, in order to prevent investment arbitration being

18 See e.g. Methanex Corporation v. United States of America, Final Award, 8 March 2005 or United
Parcel Service of America Inc. v. Government of Canada, Final Award, 11 June 2007 (http://www.
naftaclaims.com). See ALVAREZ G./Park W.W. 2003 367: “When the shoe is on the other foot, percep-
tions of fairness may be quite different, and the industrialized countries may not be enthusiastic about
playing by the same rules.” See also Paterson R. 2000.

9 See e.g. ADF Group Inc. v. United States of America, Final Award, 9 January 2003, http://www.
worldbank.org/icsid/cases/awards.htm.

2 See e.g. GoLDHABER M. 2004b who used the term ‘arbitral terrorism’ in this context.

' See e.g. the decision of the British Columbia Court, Mexico v. Metalclad Corp., Reasons for Judgement
of the Honorable Mr Justice Tysok (2001) 39 British Columbia Law Reports 389, 393. See also the de-
cision of the Ontario Court of Appeal, Council of Canadians v. Canada (Attorney General), (2006) O.].
No. 4751 (QL). The Council of Canadians announced on 13 June 2007 that it would make an appeal
before the Canadian Supreme Court relative to the constitutionality of Ch. 11 NAFTA investment ar-
bitration rules and their compatibility with the rule of law and democracy: http://www.canadians.org/
media/trade/2007/13-June-07.html.

2 Seee.g. PETERSON L.E. 2003; Mann H. et al. 2004b. See also the special volume (2005) 2:2 Transnational
Dispute Management.

3 See e.g. for a preventive reaction: Metalclad Corporation v. United Mexican States, ICSID Case No
ARB(AF)/97/1 (2000), http://www.worldbank.org/icsid/cases/awards.htm. See e.g. for a corrective re-
action: United Parcel Service of America Inc. v. Government of Canada, Final Award, 11 June 2007,
http://fwww.naftaclaims.com. See Drooct L.J. 2001 on Metalclad.

#  See ICSID 2004 paper on ‘Possible Improvements of the Framework for ICSID Arbitration’, heep:/www.
worldbank.org/icsid/highlights/improve-arb.pdf and 2005 ICSID follow-up paper ‘Suggested Changes
to the ICSID Rules and Regulations’, http://www.worldbank.org/icsid/highlights/052405-sgmanual.pdf.
See reactions by Mann H. et al. 2004b. See also the revision launched in 2006 by UNCITRAL, its Work-
ing Group on Arbitration’s 2007 revised Arbitration Rules and the 2007 comments by IISD and CIEL
on the draft, http://www.iisd.org/pdf/2007/investment_revising_uncitral_arbitration.pdf. See also the
2006 OECD’s paper ‘Improving the System of Investor-State Dispute Settlement’, http://www.oecd.org/
dataoecd/3/59/36052284.pdf.

¥ See e.g. SGS Sociéié Générale de Surveillance SA v. Republic of Philippines, Competence Award, 29
January 2004, www.worldbank.org/icsid/cases/awards.htm; Waste Management Inc v. United Mexican
States, Final Award, 30 April 2004, www.worldbank.org/icsid/cases/awards.htm.
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‘thrown out with the proverbial bathwater’.? Most academics writing on the topic,
however, also often happen to take part in investment arbitrations as counsels or arbi-
trators; while enhancing their perception of the practical issues, this situation implies
that inescapable conflicts of interests can affect their analysis of the flaws of the cur-
rent system, which they only rarely question per se.?”

The time has come therefore to take stock of these various institutional and academic
proposals for reform. After an analysis of the main concerns and issues of legitimacy
that can be raised in the context of investment arbitration, the chapter will discuss
different proposals of reform. Many conceptualizations of the legitimacy crisis® and
its remedies are short-sighted, I will argue, and the approach to solving the problem
should be holistic. The solution lies neither, as one often reads, in the largely cosmetic
reform of current multilateral or bilateral treaty arbitration mechanisms one by one
nor in their replacement by a single international investment court. The problem with
many reform proposals is that they have lost sight of the broad picture and in particu-
lar of the intense development of international law in the last fifteen years.2® One could
mention the reinforcement of international dispute settlement mechanisms and the de-
velopment of judicial organs by contrast to political and quasi-judicial bodies, on the
one hand. On the other, important changes may also be observed relative to the mate-
rial scope of international law with the development of human rights and States’ posi-
tive duties, but also to its personal scope with the strengthening of the status of private
and legal persons gua subjects of international rights and obligations. This implies that
international law both strengthens host States’ duties vis-a-vis their population and
home States’ duties erga omnes, and creates additional international duties for private
investors abroad. If the position of private investors has been constantly consolidated
since the 1960s, the same may also be said of that of national populations, i.e. the sov-
ereigns behind host States.’® While concerns about decolonization and the spread of
communism could explain the choices made to protect investments in the 1960s, those
reasons can no longer prevail over the interests of host States and their populations.

As a result, in order to solve investment disputes in a way that satisfies other inter-
national standards, investment dispute settlement mechanisms need to be reconcep-
tualized completely in a new international legal environment and not only reformed
from within. On 2 May 2007, the first withdrawal ever from ICSID was notified to

% Pranck $.D. 2005 1523. The literature on the reform of investment arbitration procedures has grown
out of any proportion. See e.g. Knuie W.H./Rusins N.D. 2000; Aesorr EM. 2000; AFILALO A. 2001;
Brackasy N. 2002a; SornarajaH M. 2002; WaLpe T./Weier T. 2002; Jones R.C. 2002; ALvAr:z
G./Park W.W. 2003; Cok J. 2003; Grungr D.M. 2003; Suapren A. 2003; Bex-Hamipa W. 2003 and
2004; Kavemann-KoHLErR G. 2004; GoLDHABER M. 2004b; Franck S.D. 2005; Besson S. 2005; OrRTING
F./SHEPPARD A/ WarNER H. 2006; Van Harten G. 2007.

7 Hence the doubts one may have about Franck S.D. 2005 1613-1615’ argument relative to the role ac-

ademics can play in redeeming the legitimacy of investment arbitration procedures and awards.

$ See Brower C.H. 2002 on the term.

There are exceptions, of course. For the use of foreign or international experience, see e.g. AFILALO A.

2001; Kaurmann-Koneer G. 2004; Mann H. et al. 2004b 4.

*  On the new conception of international sovereignty, see Besson S. 2006 and 2008a. See also section 2
below.

[T
v
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the World Bank by Bolivia;*! this has been interpreted both as a sign of lassitude vis-
3-vis ad hoc reforms and as a sign of the political will in certain States to do without
international investment arbitration altogether.3? Retrospectively, history might show
that international investment arbitration was an anomaly contingent on the develop-
ment of international trade and the weakness of international dispute settlement mech-
anisms at a given time. National judicial remedies, I will argue, need to be reactivated
in investment disputes and exhausted before bilateral and multilateral treaty arbitra-
tions are initiated, but at the same time the latter need to be reformed completely —
and not only superficially - and complemented by the creation of an international in-
vestment appellate court.

I. Some definitions and distinctions

Legitimacy is a portmantean concept that is used in many interchangeable ways. As a
result, its meanings need to be clarified at the outset of a legitimacy assessment of in-
ternational investment arbitration mechanisms or else it will just be glossed over, as is
often the case. The same applies to the notion of international investment arbitration
given the great diversity of sources and scope of its mechanisms.

A. Legitimacy

In a nutshell, legitimacy is the quality of what is justified and hence of what gives rea-
sons for action, i.e. has authority. There are many ways in which something, and in
our case the arbitral award, can be justified. In this chapter, legitimacy will be under-
stood in a normative, formal, political, external and input-centered meaning.*

1. Normative v. sociological legitimacy

A decision may be justified objectively on normative grounds (normative legitimacy),
but it may also be deemed as justified subjectively from each individual’s perspective
(sociological legitimacy). While the latter matters a lot, since decisions need to be per-
ceived as justified and not only be said to be so, this chapter will concentrate on the
former. There are many reasons why investment arbitration may be perceived as jus-
tified in given circumstances of poverty where they give investors security and host
States a chance to attract investors. This does not, however, make for the legitimacy of
those dispute settlement mechanisms in objective terms.

4

S

3 This withdrawal followed the recent ICSID award in the case Aguas del Tunari S.A. v. Republic of Bo-
livia, Final Award, 21 October 2005, www.worldbank.orgficsid/casesfawards.htm.

52 Further similar moves may be expected from other South American States such as Equador, Nicaragua
or Venezuela, which are all part of the Bolivarian Alternative for the Americas (ALBA).

3 For a discussion of the concept of international law’s legitimacy, see BucHanan A, 2008; Besson S. 2007;
Franck T. 1995.
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2. External v. internal legitimacy

Legitimacy can consist both of the objective justification to participants in the prac-
tice (internal legitimacy) and of a general outsider’s judgement (external legitimacy).
Although both are important, it is the latter that will be used in this chapter when as-
sessing the legitimacy of investment arbitration. One of the most important critiques
made against the legitimacy of investment arbitration, as we will see, is indeed that it
does not take the interests of other (absent) stakeholders besides those of governments
and investors sufficiently into account.

3. Formal v. material legitimacy

A decision may be justified by virtue of its process, in which case its legitimacy is for-
mal, or of its content, in which case its legitimacy is material. Formal legitimacy usu-
ally consists of the publicity, transparency, accountability, consistency and inclusion
of the process by which the award was issued. Material legitimacy can be linked back
to the substantive justice and moral correctness of the award itself. This chapter will
mainly focus on the formal legitimacy of investment arbitration, as this is also the way
the legitimacy of judicial decisions on controversial issues of public interest is assessed
for epistemological reasons and a fortiori the way international decisions are most
likely to be assessed.?

4. Political v. legal legitimacy

Formal or processual legitimacy can reflect the respect of legal constraints on that
process, but also, more generally, political requirements that add onto the former, and
include principles such as representativity, accountability or inclusion. In this chapter,
both legal and political requirements will constitute the standards by which the legit-
imacy of investment arbitration should be assessed. While legal requirements are gen-
erally respected and remedies are available within a legal system when they are not,
political standards of legitimacy are more rarely discussed within the legal arena, al-
though they constrain and shape future legal requirements. Because international in-
vestment arbitration usually abides by its own legal procedural requirements at the
risk of annulment otherwise, it is interesting to assess its procedural legitimacy from a
moral-political perspective.

S, Inmput v. output legitimacy

The formal legitimacy of a decision can be judged on the basis either of its background
conditions (input legitimacy) or of its results (output legitimacy). While the latter is of
relevance and is, in fact, an important motivation to use investment arbitration, this

3 See Besson S. 2008b on international legality and legitimacy.
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chapter will concentrate on the former as it is often sidelined and is essential in the
evaluation of investment arbitration by comparison to other modes of decision-mak-
ing on public interests.

B. International investment arbitration

International investment arbitration is a complex form of dispute settlement that lies
at the junction of many different international mechanisms. Briefly, it is a kind of in-
ternational arbitration between a private investor and a host State, that aims at resolv-
ing an investment-related dispute and that can be contract-based and/or stem from a
multilateral and/or bilateral investment treaty.

1. International arbitration v. national arbitration

Investment arbitration is a kind of international arbitration and should be distin-
guished from national arbitration. Arbitration constitutes a private mode of dispute
settlement that is an informal alternative to judicial mechanisms whether national or
international. A number of arbitrators, usually nominated by the parties, are called to
settle the dispute swiftly and with discretion. Arbitration was developed primarily to
resolve national or transnational private disputes among individuals or corporations,
However, it has been used since the eighteenth century in inter-state conflicts and was
only gradually complemented by international judicial mechanisms to solve inter-state
disputes in the second part of the twentieth century.

Nowadays, international arbitration covers not only cases of inter-state arbitration,
but also those which oppose a state to an individual or a corporation and even cases
of purely private disputes. While the type of parties is not decisive for the interna-
tional nature of arbitration, the source of the law applicable is not necessarily either.
What matters is the source of the arbitration procedures applicable, and in particular
whether they can be found in an international convention or the rules established by
an international body. As a result, the 1923 ICC Statute and its International Court of
Arbitration may be classified among international arbitration mechanisms, although
they apply mostly to private contractual disputes and the lex arbitrii is usually na-
tional law.%

Originally, the link between investment disputes and international arbitration was just
as loose. In principle, indeed, investment contracts between a State and a private in-
vestor from another State are submitted to national law. They could not, therefore, in
virtue of their nature and of their parties be regarded as international agreements sub-
mitted to international law. As a result, investment disputes should be submitted to

3 See e.g. CoLur J./Lowe V. 2000 32-35; MerriLts J.G. 2005 91-95; Awarez G./Park W.W. 2003
366-370.

% One may wonder whether the rerm ‘transnational’ might not be more adequate in this respect since ar-
bitration lies in the hands of individuals from different states deciding together, rather than in those of
international bodies per se.



754 . Samantha Besson

national jurisdictions or at least to national arbitration mechanisms. As early as the
1960s, it became clear, however, given the stare of national jurisdictions in certain host
States, on the one hand, and the absence of adequate national law in those countries,
on the other, that foreign investment contracts should be protected by international
law.?” Of course, private investors quickly started using diplomatic protection mech-
anisms to have their own States claim damages from host States for breach of invest-
ment contracts and bring a case to the International Court of Justice (IC]).’® Given the
inherent limitations and uncertainty of that route, however, foreign investment con-
tracts were internationalized and regarded as international treaties.’® This was con-
firmed in famous arbitral awards such as the Texaco and Aminoil cases in the context
of nationalizations in the Middle East.*® Since then, foreign investment contracts have
been interpreted according to international investment law and general principles of
international law.

While this internationalization contributed to consolidating the international status
of individuals and corporations gua international law subjects, it also led to regard-
ing investment disputes as international disputes that had to be resolved according
to international law rules and according to international dispute settlement mecha-
nisms. The problem was that back then there was not much international law of in-
vestment.*! Moreover, there was no international jurisdiction that could settle disputes
between States and private actors as opposed to purely inter-state disputes. As a re-
sult, multilateral investment treaties and international arbitration structures started
to develop. One should mention in particular the 1966 Convention on the Settlement
of Investment Disputes between States and Nationals of Other States and the Interna-
tional Centre for the Settlement of Investment Disputes that was established accord-
ing to the Convention. Various countries also concluded bilateral investment treaties
to secure rights for their private investors abroad and included arbitration clauses that
granted investors unilateral rights to initiate arbitration in case of dispute. Since the
1990s, with the increase of foreign investments, the number of BITs has exploded to
more than 2400. Moreover, further multilateral investment treaties have been enacted
since then, such as the 1994 North American Free Trade Agreement and its Chapter
11 on investment rights and dispute settlement procedures.*?

37 See SACERDOTI G. 1997 413-414; SorRNARAJAH M. 1997 107-114.

¥ See e.g. CoLLER J./Lowe V. 2000 132-169; MerriLis J.G. 2005 112-123, 139-144.

3 See FranNck S.D. 2005 1524-1529 on this evolution.

0 See Texaco-Calasiatic v. Lybia, Final Award, 19 January 1977, 53 International Law Review 389; Amri-
noil v. Kuwait, Final Award, 24 March 1982, 66 International Law Review 518. See also VERDROSS A.
1964.

1 See SorNARAJAH M. 1997 107-124 for a critique of the internationalization of investment contracts
and dispute settlement mechanisms in this respect. International investment law is currently developing
fast thanks to the systematization work of academics and the growing case-law building from arbitral
awards. See e.g. MucHuinski P./OrTiNe E/Schreuer C. 2008.

2 On this evolution, see FrRanck S.D. 2005 1535-1539; Pererson L.E. 2003; Osapia E. 2002 67-68; Sa-
LACUSE }. 1990.
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2 International investment arbitration v. international commercial arbitration

International investment arbitration aims at settling an investment dispute, i.c. a dis-
pute over the breach of an investment contract between the host state and the foreign
investor.” It ought to be distinguished therefore from international commercial arbi-
tration, i.e. international arbitration mechanisms that aim at solving disputes pertain-
ing to purely commercial contracts between a State and an individual or corporation.

Investment contracts are a special kind of commercial contracts that pertain to in-
vestment, i.e. every kind of asset and in particular movable and immovable property,
shares, claims to money or to performance having a financial value, etc.** According
to the definition one might draw from recent ICSID awards, a contract is an invest-
ment contract, when (i) there is an expenditure of money or other contribution, (ii) a
gain is sought, (iii) there is a certain element of risk, (iv) there is a certain duration of
the performance and (v) there is a contribution to the economic development of the
host country.® The distinction is not always easy to make in practice, since multilat-
eral commercial arbitration mechanisms such as the [CC* or the United Nations Com-
mission on International Trade Law (UNCITRAL) often apply to solve investment dis-
putes. All in all, however, most investment arbitrations follow mechanisms foreseen in
investment treaties whether bilateral or multilateral.

3. International investment treaty arbitration v. international investment contract
arbitration

International investment arbitration may be foreseen by treaty or, in rare cases, by the
investment contract itself. Nowadays, treaty-based investment arbitration is the most
frequent of the two. In most cases, indeed, the investment contract includes an arbitra-
tion clause that refers to one or many multilateral investment treaties and does not es-
tablish its own arbitration rules.*’

Treaty-based arbitration can be of two kinds: multilateral or bilateral. Most cases
of investment arbitration are based on multilateral investment treaties and their ar-
bitration rules. The two most important multilateral systems are ICSID and Ch. 11
NAFTA. In the former case, even if both home and host States are parties to the ICSID
Convention, the parties to the investment dispute still need to recognize the arbi-

5 Some BITs include so-called ‘umbrella clauses’ which grant investors a right to arbitration under in-
ternational law in case of breach of contractual obligations and without breach of treaty rights stricto
sensu. On this opposition between treaty and contract claims, see e.g. SINCLAIR A.C. 2004. See also the
2006 OECD’s paper ‘Improving the System of Investor-State Dispute Settlement’, 26-40, http://www.
oecd.org/dataoecd/3/59/36052284.pdf.

# See e.g. definition articulated in the Model BIT for Great Britain. See FRANCK S.D. 2005 1534 fn. 43.

+ See Osabia E. 2002 71.

4% See GricEra Naon H. 2000.

7 See e.g. Kaurmann-Ko#LErR G. 2004,
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tral jurisdiction of the ICSID for an arbitration claim to be made.*® Once consent to
arbitration has been given by the host State and the investor, it can no longer be with-
drawn unilaterally (Article 25 ICSID).

This consent can be given in many ways and, for instance, by an investment contract.
Provided both the host and home States have ratified the multilateral treaty, individual
investment contracts can refer directly to those mechanisms, provide the host State’s
and investor’s consent to arbitration in case of conflict and thus give the private inves-
tor a unilateral right to initiate an arbitration in case of dispute. Usually investment
contracts refer to more than one multilateral treaties for arbitration purposes. Con-
sent of the host State to multilateral arbitration mechanisms may also be given in a bi-
lateral investment treaty between the host and the home States and this is the most fre-
quent. Once the bilateral treaty has been ratified by the two States, the conclusion of
an investment contract between the host State and the private investor grants the in-
vestor the unilateral right to initiate an arbitration in case of conflict.* Usually, bilat-
eral treaties refer to more than one multilateral treaties for arbitration purposes, such
as ICSID, UNCITRAL, ICC, etc.

Bilateral investment treaties between the home and host States may, however, also
foresee their own arbitration rules without referring to a multilateral treaty.’® In this
case, again, the investment contract will merely refer to the BIT for arbitration pur-
poses and grant the private investor the unilateral right to initiate an arbitration in case
of conflict. Interestingly for our purposes, bilateral treaties between two states allow
states to bind themselves unilaterally and abstractly to later arbitration with private in-
vestors even before the latter are individuated and investment contracts are concluded.
Once consent to arbitration has been given by the host State and the investor, whether
separately in a bilateral treaty and an investment contract, or simultaneously in an in-
vestment contract, this unilateral offer to arbitrate can no longer be withdrawn uni-
laterally (e.g. Article 25 ICSID). As a result, the host state may not escape arbitration
many years after having consented to it abstractly in a BIT. BITs are usually concluded
for long periods of time (10 to 20 years minimum) and foresee long denunciation pe-
riods. Thus, by reference the first example of denunciation of ICSID in history, unless
all the BITs ratified by Bolivia to date are denunciated, its denunciation of the ICSID
Convention in May 2007 will not affect the unilateral rights to arbitration vested in
all the private investors who have given their consent via BITs and in various contracts
referring to BITs ratified by Bolivia before November 2007, when the denunciation of
ICSID will take effect (Articles 71 and 72 ICSID).

48 See Preamble to the ICSID Convention: ‘Declaring that no Contracting State shall by the mere fact of its
ratification, acceptance or approval of this Convention and without its consent be deemed to be under
any obligation to submit any particular dispute to conciliation or arbitration.’

¥ On the difficulty there is to distinguish berween the investor’s consent to arbitration and the claim iniri-
ating arbitration, see e.g. STERN B. 2005; Kaurmann-Konter G. 2004; Osapia E. 2002 69; SORNaRAJAH
M. 1997 126-139.

0 See e.g. FriEDMAN M./ VERHOOSEL G. 2003.
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II. The legitimacy critique

The legitimacy of international investment arbitration is in question because it allows
private investors to unilaterally initiate commercial-like arbitration against host States
for breach of investment contracts or treaties, even though these disputes often raise
public interests issues and are protected by national and international legal provisions.
In a nutshell, therefore, the critique has been articulated around four main issues: the
legitimacy of arbitration gua process of dispute settlement, the legitimacy of the lex ar-
bitrii and the law applicable to the investment dispute, the legitimacy of the arbitrators
chosen and, finally, the legitimacy of the arbitration process itself.

A quick and frequent reply to those critiques is the argument of sovereignty. After all,
host States have sovereignly consented to BITs, MITs and/or investment contracts that
foresee arbitration to resolve disputes and they are bound therefore by their obliga-
tions.’! A first line of reply could be to doubt the veracity of the sovereign consent that
is given to most MITs and BITs and denounce the abusive length of the minimal period
of duration in most of them.’? Further, when the host State’s consent is given to an-
other State through a BIT and MIT, its validity is extended artificially as a general and
abstract offer of arbitration to any private investor who has contractual claims against
the host State and decides unilaterally to initiate an arbitration without further agree-
ment between the host State and the investor; the legitimating power of state consent
is clearly very thin in that case.

The main difficulty with the sovereignty argument, however, and this provides for an
alternative rejoinder, is that consent is no longer the only source of legitimacy in inter-
national law.”> Human rights, accountability and inclusion in the international law-
making process also matter.”* Moreover, sovereignty has gradually evolved from inde-
pendence to responsibility in international law.>> As a result, a sovereign can no longer
invoke sovereignty or be opposed sovereignty to justify any decision or behaviour.
More particularly, sovereignty is only protected to the extent that it is democratic and
reflects popular will.*¢ This provides for duties of sovereignty for host States towards
their own citizens and duties to protect the former’s sovereignty for home States, and
arguably also for private investors, as we will see.

A. The legitimacy of arbitration per se

The first and main concern raised by international investment arbitration pertains to
the choice of an international and private procedure by contrast to national jurisdic-
tions or other international judicial mechanisms.

St See e.g. Paursson . 2005; Franck S.D. 2005 1591.

2 See e.g. SHAPREN A. 2003 347; DoogcHe L.J. 2001 273-278.
33 See BucHaNAaN A. 2004 and 2008; Besson S. 2007.

34 See Kumm M. 2004; Besson S. 2008b.

35 See Besson S. 2006 and 2008a.

%6 See the essays in Fox G./RotH B. 2000; Besson S. 2007.
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1. Arbitration and local jurisdictions

Since most investment disputes raise issues of public interest and often find their cause
national public law, the first question that arises is why should international arbi-
tration be privileged over nationa] official jurisdictions and be vested with the respon.-

Of course, international investment arbitration usually allows for a residual control
of national jurisdictions and in particular, in certain cases, for the exhaustion of local
remedies and the local review of arbitral awards and their enforcement. This residual
role of local jurisdictions is both too much to give credit to the allegations of their [ack
of neutrality and too little to allow them to provide arbitral awards with the check
against national conditions required before a case can be internationalized.

a.  The exbaustion of local remedies

mechanisms, the exhaustion of local remedies before the arbitration could be injti-
ated. This is actually, arguably, a principle of customary international law.” Grady-
ally, however, those clauses have stopped being respected and new treaties no longer
foresee them or at least waive them.’® This is the case, for instance, in the context of
ICSID arbitration where the exhaustion of local remedies was never required (Arti-
cle 26 ICSID). 5

One may argue, however, that allowing for local remedies to be exhausted would
make sure all arguments are presented and discussed in each case before international
arbitrators start their work. It would also serve the purpose of the inquiry into factual
circumstances. Finally, it could allow national jurisdictions to solve disputes in favour
of private investors in certain cases under the umbrella (and the threat) of arbitration,
and prevent parties from having recourse to arbitration in the end.

b.  The local review of arbitral awards

While arbitral appeals are only rarely open, local review of arbitral awards is often
possible. This varies according to national legal orders. True, certain treaties preclude
any national review (e.g. Articles 26 and 51 ICSID), because the finite nature of the ar-
bitration is part of its attractivity and the source of jts success. Other investment trea-

-

7 See SORNARAJAH M, 1997 135-137; Perers P. 1997 233, by reference to the ICJ case, ELSI, 1Cj Rep.
1989, 41.

% See PETErs P, 1997 234-237.

* See BLackasy N, 2002a.
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ties allow for local appeals at the place of arbitration. Most States restrict those ap-
peals, however, to the formal review of arbitral awards, when basic procedural rights
have been violated.®®

This is a regrettable situation, however, as local review may help reconcile national
authorities with arbitral awards by giving them a chance to uphold and integrate the
awards in the national legal order, and in certain cases to review them in the light of
national circumstances. Of course, arbitral awards need national authorities and juris-
dictions to be enforced, since an arbitral award vests duties of enforcement on them.
In fact, in the absence of exhaustion of local remedies or local review, the enforcement
of arbitral awards often becomes a pretext for contestation by national authorities.
In fact, this may even contribute to discipline certain arbitral tribunals in advance.6!
Grounds for enforcement denials are usually restricted to procedural grounds, how-
ever,

2. Arbitration and international jurisdictions

If the need for international control over national decisions in matters of foreign in-
vestment may be understandable, one may wonder why allow arbitration only and not
other international judicial mechanisms.

a. Arbitration and arbitration

An increasing difficulty with investment treaties and contracts concluded in recent
years is that they no longer foresee a consolidation of claims, but allow for different
claims stemming from the same or similar sets of facts to be arbitrated over by differ-
ent tribunals and under different multilateral conventions and procedures. Most BITs
allow for many kinds of arbitration, such as ICSID, ICC and UNCITRAL. This is also
sometimes referred to as arbitration ‘forum shopping’, since it leads to a multiplication
of procedures and to seeking the most favourable procedure and forum for the inves-
tor’s claims and sometimes to initiating parallel procedures.®?

The multiplication of procedures constitutes a threat to legal coherence. It also reveals
the inherent limitations of using a private type of dispute settlement to settle conflicts
over public interests and responsibilities. Of course, the case-law, and in particular
ICSID case-law, demonstrates an increasing awareness of the risk of inconsistency and
indirectly consolidates the cases it receives. Moreover, certain BITs® and Article 1126
NAFTA now expressly allow for the consolidation of claims.

80 See Franck S.D. 2005 1548-1557; Rusins N.D. 2004 363. See also PErrRoCHILOS G. 2004.

1 See the Meralclad saga, fn. 21 and 23. See also Franck S.D. 2005 1556; DoogcHe L.J. 2001.

8 See e.g. CREMADES B./Calrns D. 2003. See also the 2006 OECD’s paper ‘Improving the System of Inves-
ror-State Dispute Settlement’, 20-21, hetp://www.oecd.org/dataoecd/3/59/36052284.pdf.

8 See e.g. Article 33 of the new US Model BIT.
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b.  Arbitration and international courts

The second half of the twentieth century coincided with the unprecedented develop-
ment of international judicial bodies and procedures in cases where individuals are
right-holders, but also duty-bearers thanks to the development of international crimi-
nal justice. At the same time, however, alternative investment dispute settlement mech-
anisms were developed to avoid having to mediatize state-individual disputes through
interstate applications. Certain investment treaties actually expressly exclude the re-
course to other international procedures than arbitration (e.g. Article 26 ICSID). While
the further integration of arbitration into international judicial mechanisms in the re-
form process will be discussed later in this chapter, one may wonder at this stage about
the current state of their relationship.

One could imagine cases indeed where the same claim may give rise to both an invest-
ment arbitration and a state responsibility case before the International Court of Jus-
tice, although the parties would differ in the latter. There might also be, however, cases
in which a host state bound by an investment arbitral award is led to violate other in-
ternational commitments, especially in the human rights context, and hence can be
condemned by the European Court of Human Rights or another human rights body.#*
While judicial pluralism is a well-established phenomenon in international law,®* the
relationship between arbitral and judicial awards, especially when they are to be en-
forced in national law, raises further difficulties that need to be addressed.

B. The legitimacy of the lex arbitrii

The legitimacy of international investment arbitration may also be questioned with re-
spect to the law applicable to the investment dispute at hand.

1. Lex arbitrii and national law

Whether arbitration is contract-based or treaty-based will affect the sources of the law
applicable to the dispute at hand. In principle, contract-based arbitration should be
decided according to the law applicable to the investment contract and that is usually
the chosen national law. The law applicable to treaty-based arbitration, on the con-
trary, usually consists of the rules of law as agreed by the parties, whether national or
international.* In the absence of agreement, the lex arbitrii is usually the host State’s
national law (e.g. Article 42 par. 1 ICSID).¢

The problem is that even when national law applies, this does not necessarily mean it
will be interprered in the light of the applicable public law. Quite the contrary. This

¢ See PerERson L.E. 2003 22-31.

8 See Hiccins R. 2006.

% See Kaurmann-KonLEr G. 2004. On the development of international substantive investment law, see
MucHLinskt P./Ortivo F./Scrreugr C. 2008.

57 See REisman M. 2000.
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is particularly problematic in disputes that affect public interests and are often regu-
lated by national public law. This might lead to unappealable arbitral awards having
to be enforced by national authorities in spite of their violating national public law.
In turn, a chilling effect upon important public law regulation at national level can-
not be excluded.é® Of course, most BITs and MITs nowadays provide for basic proce-
dural rights,%® but these rights are restricted to procedural guarantees. Further, while
most national legal orders do not enforce arbitral awards which disregard constitu-
tional rights and provide for appeals against awards that violate constitutional rights,
there remains an important grey zone between disregarding constitutional rights and
disapplying ordinary public law.”

2. Lex arbitrii and international law

Treaty-based arbitration will often choose to include international investment law into
the applicable law, i.e. general principles and customary law applicable to interna-
tional investments. When parties do not identify the applicable law, most treaties fore-
see that international law should apply beside the host State’s national law. When in-
ternational law applies, it should in principle also include international human rights
law and further international law norms unrelated to investment by reference to Ar-
ticle 38 ICJ Statute.” However, this interpretation is often contested (e.g. Article 42
par. 1 ICSID).”

This is problematic, as host States are bound by other international commitments and
can face international responsibility for disrespecting them.” This is the case of in-
ternational human rights faw, but also of international environmental law or inter-
national criminal law. It might lead to unappealable arbitral awards having to be en-
forced by national authorities in spite of their violating international law. A case that
is often mentioned in this context is the 1992 ICSID case in SPP v. Egypt, where the
fact that the Gizeh pyramids belonged to the world’s cultural monuments did not, ac-
cording to the arbitral tribunal, affect the contractual claims in damages of the inves-
tor. The sidelining in the lex arbitrii of imperative obligations of international law does
not only constitute a violation of the home State’s duties under international law,”* but
also, arguably, a violation of that of the international organization sponsoring the ar-
bitration rules and institutions organizing the arbitration (e.g. the United Nations for
UNCITRAL or the World Bank for ICSID) and, finally, possibly of the private inves-
tors themselves.”

8 See DoocrE L.J. 2001 281; Mann H. 2001a 34.

¢ See e.g. Franck S.D. 2005 1529-1535.

7 Tt is this very grey zone which allowed the Ontario Appeal Court in the UPS v. Canada case to consider
that the award did not raise any direct constitutional concerns in Canadian law. See fn. 21 and 23.

I See Parra A. 2001 21; PeTERSON L.E. 2003 10.

2 On the plurality of international law regimes, see BEsson 2008b.

3 See PeTERSON L.E. 2003.

7 See Pererson L.E. 2003 22-31.

S See PeTerson L.E. 2003 16-21. See Crartam A. 2006 on foreign investors’ human rights duties.
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C. The legitimacy of arbitrators

The legitimacy crisis of international investment arbitration may also depend on the
arbitrators and in particular on their personal qualities and expertise.

1. The arbitrators’ independence and impartiality

Investment arbitrators’ personal qualities of independence and impartiality are af-
fected by their way of election and their level of remuneration.’

a. The election of arbitrators

International investment arbitrators are traditionally elected by the parties (e.g. Arti-
cles 37-40 ICSID). This is considered a guarantee of the neutrality, effectivity and flex-
ibility of investment arbitration. Their independence and impartiality is usually said to
be improved by the fact that each party can choose some of the arbitrators in the tri-
bunal and by the so-called ‘arbitrator marketplace’. This does not compensate, how-
ever, for the fact that the circle from which investment arbitrators are chosen is ex-
tremely small, thus allowing for cumulated mandates.” While this conceivably can
have beneficial consequences for consistency, it also presents a risk of partiality and
corruption. Moreover, arbitrators are often counsels in a case and arbitrators in the
next, while the parties, facts and fellow arbitrators do not differ that much, and this
leads to important risks of collusion.”

The private selection of arbitrators appears particularly problematic in investment dis-
putes that raise public issues. It excludes prima facie the likelihood of sufficient rep-
resentativity of all affected public interests at national level. Of course, arbitrators
have to prove qualities of independence. As a matter of fact, requirements of this kind
have recently been strengthened (e.g. Rule 6 ICSID Arbitration Rules). Lack of these
qualities may even constitute in certain cases ground for annulment or review of the
award.*® This does not, however, replace a public selection process of the kind appli-
cable to members of the national or international judiciary.®!

b.  The remuneration of arbitrators

Besides the selection process, another concern relative to the independence and impar-
tiality of arbitrators is their remuneration. While investment arbitrators are often re-
munerated less than commercial arbitrators, at least under multilateral treaties like

™ See e.g. MacKenzie R./Sanps P. 2003,

7 Franck S.D. 2005 1597,

" Seee.g. PauLsson J. 1997,

7 See Mann H. er al. 2004b 11.

80 See Franck $.D. 2005 1596-1598.

' See ManN H. et al. 2004b 11 on the inherent limitations of ‘disclosure requirements for arbitrators’,
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1CSID which sets standard daily fees for arbitrators (Regulation 14 ICSID Administra-
tive and Financial Regulations), this no longer holds in most BITs arbitrations where
the fees match the value of the claims at stake.

This is particularly problematic also in view of the resources available to certain host
States, in the absence of judicial aid in the context of investment arbitration. Even
more so when an arbitration takes place many years after a given BIT allowing it was
ratified, and the financial situation of the host State has changed. A solution might be
to organize a system of judicial aid, for instance through the World Bank, on the model
of what takes place in sports law arbitration.

2. The arbitrators’ expertise

The legitimacy of arbitrators may also be contested in terms of actual expertise. In-
vestment disputes often require knowledge in areas very distant from investment law,
ranging from environmental regulation to human rights. Of course, arbitrators will
usually be chosen in context and this should enhance their professional ability, but
given the small circle from which they are chosen, one may doubt at their abilities to
arbitrate in such a vast range of areas.®?

In the absence of review of final awards, this is particularly problematic, as errors may
occur. Moreover, reactions in the national context cannot always be foreseen and can
no longer be fixed ex post facto. Of course, arbitrators have to demonstrate certain
material qualities. As a matter of fact, requirements in this sense have recently been
strengthened (e.g. Rule 6 ICSID Arbitration Rules). Accordingly, in certain cases fail-
ure to comply with those requirements may constitute ground for annulment or re-
view of the award.%

D. The legitimacy of the arbitral procedure

The last, and somehow most discussed concern relative to the legitimacy of interna-
tional investment arbitration, relates to the procedure of arbitration itself, and in par-
ticular its publicity, coherence and the possibility of review of its awards.

1.  The publicity of procedures
a.  The publicity of pending procedures

With the exception of the procedures initiated under a few multilateral and bilat-
eral investment treaties, most investment arbitrations take place without anyone else
knowing they do. This is regarded as the price of privacy and effectivity of investment

82 See BrLackasy N. 2002a.
83 See Franck S.D. 2005 1596-1598.
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arbitration.?* This is particularly problematic, however, in view of the multiplication
of awards and risk of inconsistency alluded to before.

Of course, progress has been made. Since 1996, pending ICSID arbitrations are made
public from the moment of their initiation until the final award. The same applies to
INAFTA arbitrations.?® The same cannot be said of ICC arbitrations, however, and of
the majority of investment arbitrations in general.

b. The publicity of the process

Investment arbitration is traditionally a closed process that protects the privacy and
confidentiality interests of the parties. This is particularly problematic in cases where
sensitive public issues are raised and discussed, whether arbitration is contract- or
treaty-based.?

Since the 1990s, however, the rise of cases together with the sensitivity of the public
issues addressed have generated a demand for more publicity of the process to non-
parties. Nowadays, both ICSID (Rule 32 ICSID Arbitration Rules) and NAFTA arbi-
trations allow for NGOs and third parties to be present if they can attest of an inter-
est.3” The great majority of pending arbitrations, however, and in particular ICC arbi-
trations remain closed to the public.

There is an area where important changes have occurred in the past few years and this
applies even in cases where access to the actual hearing is not open to non-parties.
That is the possibility for NGOs, which can demonstrate they have a stake and can
contribute to the settlement of the case, to file amicus curiae briefs. This has been the
case in NAFTA arbitrations since the Methanex case® and since 2006 in ICSID arbi-
trations (Rule 37 ICSID Arbitration Rules). Questions remain, however, with respect
to the importance that ought to be granted to those submissions and the margin of ap-
preciation of the arbitral tribunals remains very broad.*

c. The publicity of awards

While the publicity of the procedure and of its process may be understandable, the se-
crecy of investment arbitral awards threatens their reception and enforcement in na-
tional law and the possibility of consistency in international investment law. Of course,
confidentiality is a consequence of the hybrid nature of investment arbitration that sits

8 See e.g. OakLEY-WHITE O. 2003.

8 See http://'www.naftaclaims.com.

% See Mann H. er al. 2004b 9-10. See also STErN B. 2002.

%7 See for further transparency requirements, the steps taken by the United States and Canada in the
Amended US Model BIT and Canada’s Model Foreign Investment Promotion and Protection Agree-
ment.

8 See the post-Methanex 2003 Statement of the Free Trade Commission on non-disputing party partici-
pation, hetp://www.dfait-maeci.ge.ca/nafta-alena/Nondisputing-en.pdf. See Man~ H. 2001b.

% See e.g. BjorkLunp A.K. 2002; KaurMann-KonLer G. 2004,
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between public adjudication and commercial arbitration. No other dispute settlement
system under public international law, however, prevents the complete, accessible and
timely publication of its decisions.”

Of course, things have changed in the past few years. AILICSID and NAFTA claims are
available on-line, provided the parties consent to the publication. In any case, the new
Rule 48 ICSID Arbitration Rules allows ICSID to promptly release excerpts from the
legal holdings of the awards. The lack of accessibility has remained unchanged, how-
ever, with respect to ICC and UNCITRAL awards and the numerous other unknown
arbitration awards rendered every year.

2. The coherence of awards

Another difficulty pertaining to the legitimacy of the investment arbitration procedure
itself is the lack of synchronic and diachronic coherence of awards. On the one hand,
the same set of facts may indeed give rise to different procedures at the same time since
the same parties can have arbitration rights under different BITs and MITs or even
rights to different arbitration rules under the same BIT or MIT.>! On the other, differ-
ent sets of facts raising the same legal issues may also give rise to different awards both
by similarly composed tribunals and by others, whether according to the same arbitra-
tion procedure or not. There is no stare decisis and there are as a result no precedents
in investment arbitration.?? This is very problematic for the overall credibility of in-
vestment arbitration, but also for its predictability and efficiency over time.”?

Of course, things have improved in the past few years.? Paradoxically, the fact that
the same arbitrators are elected over and over again triggers a certain coherence, al-
though it need not necessarily. Similarly, the threat of a national appeal, but mostly of
an ICSID annulment also encourages a certain coherence, although grounds of annul-
ment are mostly formal. As discussed before, some BITs and MITs now foresee consol-
idation requirements that can help avoid contradictory awards on the same case, but
not diachronic coherence among different cases.

3. The review of awards

Another important source of concern is the lack of systematic review or appeal insti-
tutionalized for investment arbitral awards at the international level. In fact, finity has
always been seen as a condition of the success of investment arbitration. This is prob-
lematic, however, in cases which raise complex public issues and where errors can-

9 Mann H. et al. 2004b 8.

91 See Pererson L.E. 2003.

2 See e.g. Article 1136 par. 1 NAFTA. See BLackasy N. 2002a 152.

93 See KaurmaNN-KOHLER G. 2004; Franck $.D. 2005 1558-1582; GoLpHABER M. 2004a. See also the
2006 OECD’s paper ‘Improving the System of Investor-State Dispute Settlement’, 17-25, http/fwww.
oecd.org/dataoecd/3/59/36052284.pdf.

9 See Parra A. 1997 352.
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not be excluded. Of course, one may refer to the mainly process-focused local review
mechanisms and to the ICSID annulment mechanism (Article 52 ICSID). The fact that
they exclude the possibility of substantive review is problematic, however. Moreover,
the ICSID annulment mechanism is operated by an ad hoc committee and for limited
formal annulment grounds.” Finally, one could also mention the scrutiny process of
awards taken under ICC Rules before they are released by the ICC International Arbi-
tration Court (Article 27 ICC Rules). However, the mechanism is preventive only and
does not constitute an appeal stricto sensu.’®

There has been a great deal of discussion lately of ways to establish appeals in invest-
ment arbitration.”” Most participants have rejected the idea of a treaty-by-treaty revi-
sion of BITs as too fastidious.”® All stakeholders agree, however, that if there were to
be an international investment appellate court, it should be unique and it would be
most at home under the ICSID Convention.”” In 2005, however, the ICSID’s Admin-
istrative Council rejected the possibility to create an ICSID appellate court as prema-
ture.'® As a matter of fact, its dependence from the World Bank contributes to mak-
ing such revisions difficult.!!

IIl. Proposals for reform

In response to these shortcomings, further proposals of reform have been suggested.
After a presentation and a short assessment of predominantly corrective proposals,'®*
the chapter sketches a more holistic reform that reconciles the public/private and na-
tional/international dimensions of investment disputes.

A. An assessment of proposed reforms

Among the different proposals for reform put forward in recent years, three main
groups can be distinguished. They match the different levels they suggest to reform in
priority: national, transnational or international.

% See Franck S.D. 2005 1547-1548; Scureuver C.H. 2001 881-1075; Kaurmann-KoniLEr G. 2004
190-197.

% For a recent discussion, see the 2006 OECD’s paper ‘Improving the System of Investor-State Dispute Set-
tlement’, 14-16, http://www.oecd.org/datacecd/3/59/36052284.pdf.

77 See e.g. Ruins N. 2004; Franck 5.D. 2005 1547-1557.

%% Of course, some States like the United States have contracted obligations under NAFTA, but also under
BITs to establish a bilateral appellate body or similar mechanism to review arbitral awards (e.g. 2004
US Model BIT).

»  See e.g. FRanck S.D. 2005 1617 et seq.

100 See 2005 ICSID follow-up paper ‘Suggested Changes to the ICSID Rules and Regulations’, 4, hutp:/fwww.
worldbank.org/icsid/highlights/052405-sgmanual.pdf. See also the 2006 OECD’s paper ‘Improving the
System of Investor-State Dispute Settlement’, 7-8, http://www.oecd.org/dataoecd/3/59/36052284.pdf.

10t See Mann H. et al. 2004b 13.

102 See e.g. for minimalist reform proposals, Atvarez G./Park W.W. 2003 366; Cot J. 2003 1385-1386.
For a detailed account of those proposals, see Franck $.D. 2005 1587-1610.
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complement to national jurisdiction in cases implicating both individual and state in-
terests. The time has come therefore to see whether this could not be done in the case
of investment disputes as well.

The main difficulty with this approach is that it underestimates the development of in-
ternational trade and hence the amount of investment disputes. Experience with hu-
man rights jurisdiction in Europe tends to show that such a court’s workload despite
exhaustion of local remedies could be enormous. As a result, the flexibility of invest-
ment arbitration is of value in this context.

B. A proposal for a multilevel reform

In view of the proposed reforms and their shortcomings, a multilevel reform needs to
be initiated at all three levels: national, transnational and international, to account for
the complexity of the interests at stake. One should make the most of the increasing
judicial pluralism in international law, as exemplified in the European Union in par-
ticular.

1. National reform: developing and exhausting local remedies

The first step in the reform consists in reinforcing local remedies in investment dis-
putes by requiring the exhaustion of local remedies before investment arbitration can
be initiated.'% This is the case in other major areas of international jurisdiction such
as human rights or diplomatic protection, where international courts cannot be seized
before evidence of the exhaustion of local remedies is provided. Of course, local rem-
edies should be considered exhausted where they ‘provide no reasonable possibility of
an effective remedy!07’,

Accordingly, and in parallel to the renationalization of investment disputes, it will be
necessary to consolidate and develop local jurisdictions so as to improve or at least se-
cure their independence, impartiality and expertise in complex public law issues per-
taining to investment. Customary international law actually requires states to main-
tain a judicial system that meets international minimum standards of due process in its
treatment of foreigners.' It does not serve, however, to guarantee that final judicial
outcomes are reviewable by international tribunals based on a standard of reasonable-
ness, but rather that national denials of justice be remedied locally under international
control and possibly sanctioned.

1% See e.g. The Loewen Group, Inc. and Raymond L. Loewen v. United States, Final Award of 26 June
2003, 7 ICSID Reports 434,

17 PautssoN J. 2005 115-119, by reference to Special Rapporteur John Dugard in his Second Report on
Diplomatic Protection to the International Law Commission.

1% See e.g. PauLssoN . 2005 98. See also Bjorkrunn AK. 2005,
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Various measures of capacity-building may be imagined such as education programmes
and training programmes for legislatures and judiciaries.'® Funding for these meas-
ures may be provided by a percentage of the value of every arbitration dispute or of the
gain of every foreign investment collected by an International Investment Fund.!!? This
could be done under the World Bank or the Multilateral Investment Guarantee Agency
(MIGA), for instance. Arguably, it might even be the moral responsibility of investors
to reinvest in the political and judicial system that guarantees their investment.

2. Transnational reform: reforming multilateral and bilateral treaty arbitration
mechanisms

Even though a form of international control once national remedies are exhausted is
useful in matters as sensitive as foreign investment, a single international court could
not settle the multiple investment disputes that can arise nor achieve this with the
know-how, flexibility and rapidity required.!"" As a result, the current system of in-
ternational investment arbitration should be kept albeit reformed radically. While a
few corrective measures have already been taken that did not require the revision of
MITs and BITs themselves but only of additional rules or annexes, "2 further measures
are still expected that can apply across investment treaties. Some will be able to be in-
serted into future treaties and contracts, while others actually require revisions of ex-
isting treaties. It is crucial that revisions be made consistently across the board to pre-
vent investors from choosing alternative arbitration procedures in the meantime that
are less transparent and less responsive to public concerns, and hence from undermin-
ing the whole purpose of those revisions.!'* The reverse risk also exists, however, and
botched revisions should be avoided.!*

The different elements of reform should match the legitimacy concerns delineated
above. First of all, regarding the lex arbitrii, it is important to encompass national
public law in all investment arbitrations, whether or not this was agreed upon by the
parties, and to include general international law besides international investment law.
Second, with respect to the arbitrators: they should be selected by the parties from a
large pool or roster of arbitrators elected in advance and periodically re-elected by
States parties to the BIT or MIT in question; their parallel activity as counsels should
be precluded; their remuneration should be adapted to that of international judges;
and a system of judicial aid should be established. Finally, regarding the arbitral proc-
ess itself: all pending procedures should be made public and the awards should be pub-
licized. Access to hearings should be open to non-parties as far as they can prove they

199 See e.g. PErErRson L.E. 2003 37-38.

19 See PoGGe T. 2002 158 and 196.

" See e.g. Franck $.D. 2005 1600-1601, 1606 who conflates, however, investment arbitration with the
merits of international arbitration tout court.

12 See e.g. the revision of ICSID Additional Facility Rules in 2006, http://www.worldbank.org/icsid/facility/
partA.htm.

113 See ManN H. et al. 2004b 3.

' See Mann H. et al. 2004b 12.
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have a stake and the same applies to amicus curiae briefs. The increased publicity of
proceedings and awards will contribute to enhancing the coherence among awards
across time. Last but not least, appeals should be made available against investment
arbitral awards.

3. International reform: creating an International Investment Court

Once local remedies have been exhausted and an arbitral award has been rendered, the
parties should have the possibility to appeal. The lack of an international appeal on
substance against most investment arbitral awards is a source of great concern for the
reasons alluded to before and in particular the coherence, self-correction and credibil-
ity of investment dispute settlement.!!s

There are many ways to organize an appellate mechanism, however. Because a na-
tional appeal would undermine the international control dimension brought by inter-
national arbitration, it is important not to generalize such appeals. Appeals based on
procedural guarantees can of course be made a condition for enforcement in certain
countries. But if the possibility of appeal on substance is to increase coherence and the
quality of judgements, it is important it be done by a single jurisdiction and at the in-
ternational level.'® A possibility would be to organize international arbitral appeals,
either in each BIT or MIT or under a single MIT and in particular under the ICSID.
While the former solution would be the least intrusive in the investment arbitration
system, it has the disadvantage of potentially increasing incoherence among awards
and of undermining the credibility of the system. True, some newer BITs already of-
fer the possibility of an appeal before another arbitral tribunal. Most specialists fa-
vour the latter solution, therefore. They stress the difficulty, however, when revising
the ICSID, of encountering resistance at the World Bank. It did not come as a surprise
therefore that in the last revision of its arbitration rules, the ICSID did not try to flesh
out or amend its annulment procedure to provide for an ICSID appeal.!’”

In view of the status quo, one may suggest creating an International Investment Court
on the model of other international and European courts that settle disputes between
States and private parties.!® If the neutrality of international arbitration by reference
to investors’ interests is important, it is just as important to remain neutral by refer-
ence to host State’s interests and this is just what an international court could do.!1?

This International Investment Court would have as a mandate to hear appeals against
any contract- and treaty-based investment arbitral award based on national law, but
also on international investment law and general international law. It could uphold

'3 See e.g. Franck S.D. 2005 1606 et seq.; BLackasy N. 2002b 364; Knure W.H. /Rusins N. 2000; SCHWEBEL
5. 1995. See the 2006 OECD’s paper ‘Improving the System of Iavestor-State Dispute Settlement’,
11-14, huep/iwww.oecd.org/dataoecd/3/59/36052284.pdf.

16 See also Franck S.D. 2005 1557; Brackasy N. 2002a 156.

117 See above section 2.

13 See e.g. AFILALO A. 2001 9; Paterson R. 2000 122-123; Brackasy N. 2002a.

"9 See e.g. Mann H. et al. 2004b 6-7.
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awards, but also remand a case to the arbitral tribunal which issued the award deemed
as contrary to international investment law and had the factual knowledge of the case.
Appeals to the investment court would coexist with existing process-based annulment
procedures in place.'?® On the model of the World Trade Organization (WTO)’s Ap-
pellate Body, its judges would be elected and full-time professionals, whose expertise
in international investment law but also in international law in general and whose in-
ternational reputation would prevent from being either overpoliticized or corrupted.
The number, origin and qualifications of judges could be modelled on that of the WTO
Appellate Body or that of the International Court of Justice.'?! Establishing this inter-
national investment appellate court under the auspices of an internationally recog-
nized institution or court would enhance its legitimacy and authority. Some have sug-
gested establishing it under the Permanent Court of Arbitration in The Hague, whose
remit already encompasses disputes between States and private parties.'?? Finally, the
requirements placed in the previous section on arbitral procedures, such as publicity
and transparency, would apply to processes before the proposed Court.

Of course, important critiques could be raised, and have been for some. To start with,
establishing such an International Investment Court would still require revising the
more than 2400 BITs in force and various MITs including ICSID and NAFTA to ena-
ble parties to an award to file an appeal.!?* Recent revisions of NAFTA and ICSID ar-
bitration rules show, however, that revisions may take place when the political will is
there. A new multilateral convention would need to be concluded in any case to es-
tablish the Court and its procedures, and organize its relationships to existing annul-
ment and appeal mechanisms and to other international jurisdictions including human
rights courts.'?*

Another critique pertains to the important workload and the potential backlog that
might threaten such a court. This would imply additional delays and costs. Deposits
and securities may be foreseen, however, to discourage routine resort to appeal and
overburdening the court. Moreover, the possibility of an appeal before the Interna-
tional Investment Court should have a preventive effect and discipline arbitral tribu-
nals to comply with international investment law but in due respect of all public inter-
ests affected. It is likely that, as a result and with time, very few appeals will need to
be filed against investment arbitral awards. This is actually what the European Union
(EU)’s judicial experience and the central role vested in national judiciaries in the im-
plementation of EU law have shown.

Furthermore, one should not underestimate how effective major human rights courts
have been able to be in the last few years, with no less than 1000 decisions of the Eu-
ropean Court of Human Rights rendered per annum over the last few years. Moreover,
preliminary rulings of the European Court of Justice may serve as an example for this

120 See Franck S.D. 2005 1621.

21 Gee Franck S.D. 2005 1623-1624.

122 See Franck S.D. 2005 1610.

123 See Brackaby N. 2002b 365.

124 On the latter, see PETERsON L.E. 2003 34-37.
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International Investment Court; arbitral tribunals, at the exclusion of national courts,
may send their questions to the Court which renders a binding decision on those le-
gal questions only, without assessing the facts and hence leaving the decision on the
case to the arbitrators.'> Such a preliminary ruling procedure would ensure that arbi-
tral tribunals remain the primary investment jurisdictions albeit with a little interna-
tional control over the coherence of international investment law. It would also pre-
vent lengthy procedures from having to be initiated after the arbitral award to obtain
an international legal answer. Finally, the coherence of investment law would be en-
hanced by having recourse to those preliminary rulings, without necessarily having to
go through a further appeal at a later stage.

With time, the three levels should influence each other mutually and hopefully give rise
to a virtuous circle of investment dispute settlement that can keep, thanks to subsid-
iarity, national jurisdictions in check while reinforcing them at the same time. Grad-
ually, investment arbitration should no longer be regarded as the primary settlement
mechanism of investment disputes nor as an aim in itself. In cases where the host
State’s national judicial system complies with minimal international requirements, the
exhaustion of remedies is likely to prevent too many arbitrations from being initi-
ated. When it does not, however, the possibility of investment arbitration will func-
tion as a threat that should also have a preventive effect and discipline national reme-
dies to comply with international investment law. In a similar way, the liability of ap-
peal against arbitral awards and the possibility to require a preliminary ruling from
the International Investment Court should preventively guarantee a certain coherence
and neutrality on the part of arbitral tribunals without too many appeals having to be
filed in practice.

Conclusion

International investment arbitration raises difficult and somehow intractable questions
of legitimacy. Addressing those questions is a necessity both for the development of
international trade and the security of investment transactions, on the one hand, and
that of democratic governance at national level and national self-government over is-
sues of fundamental public interests, on the other. If substantive international invest-
ment law has developed steadily to match the importance investment has taken in glo-
bal economics, the same cannot be said of the corresponding procedural and institu-
tional mechanisms: they have largely remained unchanged since their origins and have
failed so far to comply with the requirements of contemporary international law and
international dispute settlement principles.

While it is wrong to argue that governments and people of host States bind themselves
freely to private arbitration, it is just as misleading to argue that investment treaties do

15 See Kaurnmann-KoHLER G. 2004 221 who seems 1o separate preliminary rulings from the existence of an
investment court as they would be given by a ‘permanent consultative body’, thus raising further diffi-
culties of impartiality and independence. See also ArLaLo A. 2001 9, 45, 51.
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not serve any public interests at all. Manichean judgements and solutions to a complex
problem should be avoided. A carefully tailored multilevel approach to investment dis-
pute settlement was proposed in this article that makes the most of national, transna-
tional and international mechanisms and will hopefully with time lead to reinforcing
national jurisdictions. Global justice has a price and that is the balance between iden-
tifying and safeguarding fundamental international interests, on the one hand, while
also allowing sovereign states and populations to decide on them when affected, on
the other.
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