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Abstract

Human rights and democracy have been regarded as a mutually reinforcing couple by many
political theorists to date. The internationalisation of human rights post-1945 is often said to
have severed those links, however. Accounting for the legitimacy of international human rights
requires exploring how human rights and democracy, once they have been decoupled or
disconnected, can be recoupled or reunited across governance levels (vertically) and maybe even
at the same governance level (horizontally) albeit beyond the state. The article does so in three
steps. The first prong of the argument is dedicated to presenting the moral-political nature of
human rights and their relationship to political equality and, hence, their inherent legal nature
from a democratic theory perspective. The second section of the article then draws some
implications for the domestic or international levels of legal recognition and specification of
human rights by reference to their legitimation within the domestic democratic community. It
explains the mutual relationship between human rights and citizens’ rights and where
international human rights draw their democratic legitimacy from. In the third and final section,
the author discusses potential changes in the nature and legitimacy of international human rights
once political structures beyond the state become more democratic, and human rights and
democracy are being recoupled again at various levels of governance. The European Union being
one of the most advanced examples of post-national political integration, recent developments in
the regime of human rights protection within the EU are discussed in this new light. In a final
step, the transposition to the global level of the argument developed in the European case is
assessed and the author flags issues for further research on what democratic theorists should
hope for in the new global order.
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Hatte noch die politische Philosophie der Aufklirung den engen Zusammenhang
zwischen Menschenrechten, Volkssouveridnitit und Frieden zu ihrem zentralen
Gegenstand erklért, so isoliert die aktuelle Begriindung internationaler Menschen-
rechtspolitik Menschenrechte gegen die tibrigen Elemente und lduft dabei [...]
Gefahr, nicht nur diesen Zusammenhang zwischen den Prinzipien, sondern auch
jedes einzelne dieser Prinzipien zu zerstoren.'

INTRODUCTION

The relationship between human rights and democracy is among the most classical
questions of political and legal theory.? Who does not remember having read once at
least about the priority of human rights over democracy or the reverse, about the
democratic legitimacy of the constitutional entrenchment of human rights, or about
that of human rights-based judicial review of democratic legislation?>

Among the reasons to tackle this classical question again, one should mention the
internationalisation of one or both of its elements (i.e. ‘democracy’ and ‘human
rights’). Since 1945, both human rights and democracy4 have progressively been
internationalised, thus severing the direct links there could be between them at the
domestic level. International human rights and democracy were decoupled because
democracy and human rights were not meant to be reunited, at first at least, in a
newly created regional or global supranational state or in any kind of supranational
political community. The question political theorists have been facing, therefore, is
how to adapt their accounts of the relationship between democratic legitimacy and
human rights when either the human rights or the democratic processes or even both
of them are international. It is not only about how to make those accounts travel up
to the international level, but also back to the domestic level when applying
international human rights in the domestic context.

The recent boom in international law theory, and in human rights theory in
particular,” makes it particularly pressing to redefine both concepts in their
relationship to one another, but also in relationship to broader concepts such as
global justice and legitimacy. If human rights and/or democracy are commonly
identified as criteria of international law’s legitimacy,® their relationship to one
another in the global context is rarely addressed and needs to be assessed anew.’ It
should come as no surprise, therefore, that questions pertaining to the democratic
legitimacy of international human rights law or of international judicial review have
now appeared in the wake of discussions of the legitimacy of international law in
general.® Actually, recent developments in human rights theory and especially
current discussions of the so-called political conception of human rights that explain
human rights qua external limitations on state sovereignty’ make the relationship
between human rights and democracy a central feature of future human rights
theories. Finally, and more practically, the coming of age of international and
regional human rights regimes and the consolidation of national democracies thanks
to those rights justify stepping back to reflect on their impact on the circumstances
of national constitutional democracy. This implies in particular developing a
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constructive critique or defence of the democratic legitimacy of the legal acquis in the
human rights context.'®

In this paper, I would like to take a closer look at how human rights and democracy
relate in a global context.'! If democracy and human rights are mutually dependent
and reinforcing sources of legitimacy in the domestic context, it is important to
wonder how they relate once decoupled through the internationalisation of either or
both of them, and potentially recoupled across governance levels at first and then
maybe even at the same regional or international governance level. This is essential if
one is to account for the democratic legitimacy of international human rights.

My argument is three-pronged. Its focus is human rights and human rights theory,
albeit assessed through the lenses of democracy and democratic theory. The first
section of the article is dedicated to presenting the moral-political nature of human
rights, their relationship to political equality and, hence, their inherent legal nature
from a democratic theory perspective. The second section draws some implications
for the domestic or international levels of legal recognition and specification of
human rights by reference to their legitimation within the domestic democratic
community. What this second section does is theorise the relationship between
democracy and human rights once they are decoupled through the internationalisa-
tion of human rights and are recoupled again albeit vertically and across levels of
governance. In the third and final section, the argument moves one step further and
looks at how human rights ought to be conceived of once multilevel political
structures beyond the state become more democratic and when, accordingly, human
rights and democracy are or, at least, could be recoupled horizontally. My argument
focuses on the European Union (EU) at first, and then considers the possibility of
extending some of the conclusions drawn from the European case to the global level
and the difficulties this raises.

HUMAN RIGHTS: MORAL AND LEGAL

One of the first questions one should ask about human rights pertains to their nature,
especially if their function is political and there is a close relationship between human
rights and democracy.'? In this section, I start by arguing that human rights can be
understood as moral propositions and, more specifically, as a subset of universal
moral rights that ground moral duties. When the fundamental interests that found
human rights are legally recognised, I explain how human rights ought also be
described as legal rights and how those legal rights relate to the universal moral rights
they recognise, modulate, or create.

The morality of human rights

Human rights are a sub-set of universal moral rights (1) that protect funda-
mental and general human interests (2) against the intervention, or in some cases
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non-intervention of (national, regional, or international) public institutions (3).
Those three elements will be presented in turn.

First of all, a human right exists gua moral right when an interest is a sufficient
ground or reason to hold someone else (the duty-bearer) under a (categorical and
exclusionary) duty to respect that interest vis-a-vis the right-holder.'® For a right to
be recognised, a sufficient interest must be established and weighed against other
interests and other considerations with which it might conflict in a particular social
context.'* Rights are, on this account, intermediaries between interests and duties.'”
Turning to the second element in the definition, human rights are moral rights of a
special intensity, in that the interests protected are regarded as fundamental and
general human interests that all human beings have by virtue of their humanity and
not of a given status or circumstance. They include individual interests when these
constitute part of a person’s well-being in an objective sense. The fundamental
nature of the protected interests has to be determined by reference to the context and
time rather than established once and for all.'®

What makes it the case, secondly, that a given individual interest is regarded as
sufficiently fundamental or important to generate a duty and that, in other words, the
threshold of importance and point of passage from a general and fundamental
interest to a human right is reached, may be found in the normative status of each
individual qua equal member of the moral-political community, i.e. their political
equality or equal political status.'” A person’s interests merit equal respect in virtue
of her status as a member of the community and of her relations to other members in
the community; those interests are recognised as social-comparatively important by
members of the community and only then can they be recognised as human rights.'®
The recognition of human rights is done mutually and not simply vertically and, as a
result, human rights are not externally promulgated as such but mutually granted by
members of a given political community.'® Of course, human rights are not merely a
consequence of individuals’ equal status, but also a way of actually earning that equal
status and consolidating it. Without human rights, political equality would remain an
abstract guarantee; through human rights, individuals become actors of their own
equality and members of their political community.”° Human rights are power-
mediators, in other words:?' they enable political equality. Borrowing Arendt’s
words: ‘we are not born equal; we become equal as members of a group on the
strength of our decision to guarantee ourselves mutually equal rights’.??

In short, the proposed account of the nature of human rights follows a modified
interest-based theory: it is modified or complemented by reference to considerations
of equal moral-political status in a given community.>> This relationship between
human rights and political equality bridges the sterile opposition between the
individual and the group.?* Under a purely status-based or interest-based model, the
manichean opposition between the individual and the group, and between his private
and public autonomy would lead to unjustifiable conclusions that are tempered in
the proposed account.?’

It is important to pause at this stage and clarify what is meant by political equality
or inclusion into an organised political society.>® This will then enable me to clarify
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how it is neither a parochial nor an exclusive criterion and can account for both the
universality and the generality of human rights.

Political equality is a normative idea according to which a person’s interests are to
be treated equally and taken into consideration in a given political group’s decision.
Human rights protect those interests tied to equal political membership and whose
disrespect would be tantamount to treating them as outsiders. Of course, some
human rights, such as civic and political rights, are more closely tied to actual
political membership, while others such as the right to life, for instance, are closer to
basic demands of humanity and, hence, to access to political membership. Even the
latter rights, however, constrain what equal membership can mean if it is to be
legitimate and the kind of interests it must protect. By submitting individuals to
genocide, torture, and other extreme forms of cruel treatment, a community
excludes them and no longer treats them as equal members, thus violating the
threshold of recognition of human rights: political equality.?” This is in line with the
republican idea of the political community qua locus of rights.?®

This idea of equal political status or membership may also be referred to as
democratic membership, as will be the case in the remainder of the present article.
Democracy is indeed morally required by the commitment to the equal political
status of persons. And one may even add that, just as human rights, democracy
enlivens and enables political equality. Their common grounding in political equality
actually confirms the mutual relationship between human rights and democracy. Of
course, just as human rights, democracy implies more than political equality. Scope
precludes discussing it extensively, but democracy qua political regime also implies
egalitarian deliberation and decision-making procedures. True, one may object to the
parochial dimension of democratic equality and accordingly of the proposed account
of human rights and its dual grounding in fundamental interests and political
equality. It is here that the proposed minimalist approach to equal political status qua
principle of transnational justice becomes most interesting. Its institutional and
political dimension and its need for contextual specification enable it to escape over-
specification and parochialism.?’

Of course, there may be many overlapping political communities (e.g. interna-
tional organisations [IOs], regional organisations, and states) and the present
argument is not limited to the national polity and to the state. Nor is the argument
limited to formal citizens>® only or at least to those citizens who are also nationals;
membership ought to include at varying degrees all those normatively subjected to
the activities of political authorities and who are therefore subjects to the laws or
decisions of the community.’! This includes asylum seekers, economic migrants,
stateless persons, and so on. As we will see, human rights work as political irritants
and mechanisms of gradual inclusion that lead to the extension of the political
franchise and in some cases of citizenship itself to new subjects in the community.
Nor, finally, does the argument imply that human rights apply within national
borders only; if national political authorities subject the fundamental interests of
individuals to domestic law and decisions outside its borders, those individuals
deserve equal protection both in the decision-making process and the application of
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those decisions. This includes individuals and groups subjected to law-making and
decision-making abroad.??

This brings me to the third element in the definition of human rights: human
rights are entitlements against public institutions (national, regional, or interna-
tional). They generate duties on the part of public authorities not only to protect
equal individual interests but also individuals’ political status qua equal political
actors. Public institutions are necessary for collective endeavour and political self-
determination but may also endanger them. Human rights enable the functioning of
those institutions in exchange for political equality and protection from abuse of
political power. This is why one can say that human rights both are protected by
public institutions and provide protection against them; they exist because of
collective endeavour in order both to favor and constrain it. Of course, other
individuals may individually violate the interests protected by human rights and
ought to be prevented from doing so by public institutions and in particular through
legal means.>> This ought to be the case whether those individuals’ actions and
omissions may be attributed to public authorities or not qua de jure or de facto organs.
However, public institutions remain the primary addressees of human rights claims
and, hence, their primary duty-bearers.>*

In short, the proposed account is moral in the justification it provides for human
rights and political in the function it sees them vested with: they are indeed regarded
both as shields against political authorities and as guarantees of political inclusion. In
terms of justification, its moral-political dimension differs not only from accounts
based on a purely ethical justification of human rights, but also from accounts that
seek a political form of minimalist justification of human rights.?” In other words, the
proposed moral-political account of human rights can salvage the political role of
human rights without diluting their moral justification.>®

The legality of human rights

It follows from the moral-political nature of human rights that the law is an
important dimension of their recognition and existence. It is time to understand
exactly how this is the case and to unpack the inherently legal dimension of human
rights.

Just as moral rights are moral propositions and sources of moral duties, legal rights
are legal propositions and sources of legal duties. They are moral interests recognised
by the law as sufficiently important to generate moral duties.?” The same may be said
of legal human rights: legal human rights are fundamental and general moral
interests recognised by the law as sufficiently important to generate moral duties.

Generally speaking, moral rights can exist independently from legal rights, but
legal rights recognise, modify, or create moral rights by recognising moral interests as
sufficiently important to generate moral duties.’® Of course, there may be ways of
protecting moral interests or even independent moral rights legally without
recognising them as legal ‘rights’. Conversely, some legal rights may not actually
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protect pre-existing moral rights or create moral rights, thus only bearing the name of
‘rights’ and generating legal duties at the most.>® The same cannot be said of human
rights more specifically, however. True, universal moral interests and rights may be
legally protected without being recognised as legal ‘rights’. But, as we will see, human
rights can only exist as moral rights qua legal rights. Conversely, one may imagine
legal norms referred to as human rights that do not correspond to moral human
rights. In such a case, the legal norms named ‘human rights’ would only give rise to
legal duties and not to moral (rights-based) duties. Legal human rights, however, can
only be regarded as rights szricto sensu when their corresponding duties are not only
legal but also moral.

Two additional remarks on the relationship between moral and legal rights and the
relationship between moral and legal human rights are in order. The differences
between rights and human rights, on the one hand, and between their respective
moral and legal dimensions, on the other, can be quite important given the moral-
political nature of human rights and what this implies in turn for their inherently
moral and legal nature.

Not all moral rights are legally recognised as legal rights, on the one hand. There
are many examples of moral rights that have not been recognised as legal rights. Nor
should all moral rights be recognised and protected legally. Respect for them should
be a matter of individual conscience in priority.

The same cannot be said about human rights, however. True, not all universal
moral rights have been or are legally recognised as legal human rights. Some are even
expressly recognised as universal moral rights by the law even though they are not
made into legal rights or modulated by the law.*° A distinct question is whether they
ought to be legalised and, hence, protected by law. Again, respect for universal moral
rights ought to be voluntary in priority and this independently from any institutional
involvement. However, the universal moral rights that will become human rights
create moral duties for institutions, and, hence, for the law as well to recognise and
protect human rights.*! Based on the moral-political account of human rights
presented previously, the law provides the best and maybe the only way of mutually
recognising the social-comparative importance of those interests in a political
community of equals.*? It enables the weighing of those interests against each other
and the drawing of the political equality threshold or comparative line. In short, the
law makes them human rights. As a result, in the moral-political account of human
rights propounded here, the legal recognition of a fundamental human interest, in
conditions of political equality, is part of the creation of a moral-political human
right. In other words, while being independently justified morally and having a
universal and general scope, human rights qua subset of universal moral rights are
also of an inherently legal nature. To quote Jirgen Habermas, ‘they are conceptually
oriented towards positive enactment by legislative bodies’.** Thus, while legal rights
stricto sensu are necessarily moral in nature (qua rights), human rights (qua rights) are
also necessarily legal and they are as a result both moral and legal rights.

Nor, on the other hand, do legal rights necessarily always pre-exist as independent
moral rights. Most do and are legally recognised moral rights,** but others are legally
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created or legally specified moral rights.*> In some cases, law and politics may affect a
person’s interests; thus, in a sense enhancing the moral interest and/or its moral-
political significance which are necessary for that interest to be recognised as a source
of duties and, hence, as a right. One may think of zoning rights in the context of land
planning, for instance, or of government bond-holders’ rights.*®

The same cannot be said about legal human rights, however: all of them
necessarily also pre-exist as independent universal moral rights. However, the law
can specify and weigh moral human interests when recognising them as legal human
rights. One may imagine certain political interests whose moral-political significance
may stem from the very moral-political circumstances of life in a polity. As a result,
the law does not create universal moral rights, but it can modulate them when
recognising them. Furthermore, the inherently legal nature of human rights and the
role the law plays in recognising given interests as sufficiently important in a group as
to generate duties and, hence, human rights make it the case that the law turns pre-
existing universal moral rights into human rights and, hence, actually makes them
human rights. As a result, human rights cannot pre-exist their legalisation as
independent moral human rights but only as independent universal moral rights.

HUMAN RIGHTS: DOMESTIC AND INTERNATIONAL

The moral-political nature and, hence, inherent legality of human rights being
clarified, the next question pertains to the political community that recognises their
existence and, hence, to the level of legalisation of those rights.*’ To address this
question adequately, it is useful to start by explaining the idea of the international
right to have domestic rights, before showing how this idea can actually illuminate
current international human rights practice and more precisely how international
and domestic human rights are articulated in that practice. A third step in the
argument pertains to the relationship of mutual reinforcement between human rights
and citizens’ rights and, hence, to the vertical recoupling of human rights and
democracy.

The right to have rights

Per se, the legalisation of human rights; that is, the legal recognition and modulation
of universal moral rights gua human rights, could take place either at the domestic or
at the international level: through national or international legalisation.

Given what was said about the interdependence between human rights and
democracy, however, the political process through which their legalisation takes place
ought to be democratic and include all those whose rights are affected and whose
equality is at stake. As a result, using international law to recognise fundamental and
general human interests as sufficiently important to generate state duties at the
domestic level is delicate. Not only does international law-making include many
other states and subjects than those affected by the laws and decisions of the polity
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bound by human rights, but the democratic quality of its processes is not yet
secured.*® To be democratic, the primary locus of legitimation and accordingly of
legalisation of human rights ought therefore to be domestic.

At the same time, however, not only are human rights broadly guaranteed through
international law to complement domestic protection since 1945, but the universality
of international human rights law seems to fit the universal moral nature of human
rights. To solve this riddle and succeed in recoupling human rights and democracy, it
is important to distinguish between two categories of human rights: human rights
that pertain to the access to membership in a political community (‘rights to
membership’) and those that pertain to actual membership in the political
community (‘membership rights’).

Interestingly, this distinction corresponds to two competing readings of Hannah
Arendt’s 1949 idea of the ‘right to have rights’ depending on whether one
understands them as being moral or legal rights and as being domestic or
international rights.*’

Pro memoria, Arendt’s argument about the right to have rights can best be read
from her essay “The Decline of the Nation-State and the End of the Rights of Man’
published in 1951 in The Origins of Totalitarianism.”® Her argument is primarily based
on a theoretical critique of the 18th-century idea of the Rights of Man according to
which human beings have rights based on their human nature or reason alone. She
draws a further argument against the classical idea of human rights from her
sociological and political observations: the development of nationalism and state-
lessness in the first half of the 20th century and the atrocities of the Second World
War have demonstrated that no rights can be guaranteed when one is deprived of
membership in a political community. As a result, there can only be one human right
stricto sensu that human beings have by virtue of their humanity and that is the ‘right
to have rights’ in a given political community and, hence, to become a member of
that community. All other rights can only be guaranteed within a given political
community and more specifically in her account: the domestic political community.

From that first conclusion, Arendt’s quickly moves to her famous aporia,
however.”' That aporia resides in the inherent limitations of the nation-state and
nationalism, on the one hand, and the necessary exclusions triggered by political
membership, on the other—hence, her legendary distrust of national sovereignty.
While it may seem at first that the domestic political community constitutes the
solution to its own problems, it also quickly becomes the reason for its failure to
succeed where it has just failed. Faithful to her republicanism of fear, Arendt does
not consider any alternatives as plausible. She disregards the idea of a world state as
potentially dangerous and hence as undesirable. Later on, in a more optimistic move,
however, she places her (dimmed) hopes in an embryonic international community;
this is best exemplified in her critical report on the Eichmann trial and her discussion
of the need and possibility to develop international criminal law and to establish the
jurisdiction of international criminal tribunals to try those who have become hostes
humani generis.”*
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By reference to the distinction I made between two categories of human rights and
starting with the former, rights to membership contribute to the constitution of an
equal political status, as opposed to the second category of human rights that protect
that very equal political status. Rights to membership prohibit, for instance,
submitting individuals to genocide, torture, and other extreme forms of cruel
treatment, through which a community excludes individuals and does not treat them
as equal members.”> They also include rights to asylum (art. 14 UDHR) and the
customary right to non-refoulement.

Rights to membership of this kind cannot be guaranteed exclusively from within a
given political community since they work as constraints on democratic sovereignty
and self-determination. This is why they are usually protected from the outside and
through international human rights law. Of course, to be democratically legitimate,
they have to be recognised legally through inclusive and deliberative processes. This
may prove difficult in the current circumstances of international law, but processes of
that kind are incrementally developed in international law-making. Importantly, the
legalisation of international human rights is a two-way street that is not limited to a
top-down reception but is also bottom-up and comes closer to a virtuous circle of
legitimation. As we will see, the recognition and existence of those rights qua
international human rights that constrain domestic polities ought to be based on
democratic practises recognised domestically. And only those polities that respect
international human rights are deemed legitimate in specifying the content of those
rights and, hence, in contributing to the recognition and existence of those rights qua
international human rights that will constrain themselves in return.’*

In short, rights to membership correspond to a first and main reading of Arendt’s
right to have rights: those universal moral rights and potentially also international
legal rights to membership are human rights that guarantee the ulterior benefit of
human rights within each political community.’>

The second group of human rights that guarantee membership in the political
community (i.e. most human rights) can at least be regarded as legally protected
universal moral rights and most of the time as legal rights as well. However, unless
they refer to and correspond to existing domestic (moral-political and legal) human
rights, they cannot (yet) be regarded as human rights for lack of an international
moral-political community.”®

Qua legal rights, those international human rights norms guarantee rights to
individuals under a given state’s jurisdiction, on the one hand, and to other states (or
arguably IOs; international human rights are usually guaranteed erga ommnes), on the
other, to have those rights guaranteed as ‘human rights’ within a given domestic
community. They correspond to states’ (and/or arguably IOs) duties to secure and
ensure respect for those rights as ‘human rights’ within their own jurisdiction.’” In
that sense, international human rights duties are second-order duties for states (and/
or arguably IOs) to generate first-order human rights duties for themselves under
domestic law, i.e. international duties to have domestic duties. What those
international human rights norms do, in other words, is protect legally the universal
moral right to have rights discussed as a first kind of human rights, i.e. the right to
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equal membership in a moral-political community with all the other human rights
this status implies.

Unlike most readings of Arendt’s right to have rights,’® this reading understands
rights in the second category (i.e. membership rights) as universal moral rights that
may also be protected as international legal rights. They are not human rights
themselves but are rights to have human rights, the latter being at once moral and
legal rights and not only positive legal rights.

In sum, there are two groups of human rights, the first group (‘rights to
membership’>®) being legalised at the international level, while rights belonging to
the second group (‘membership rights’) have to be legalised in domestic law in a
given political community before they can be recognised as human rights under
international law. In the meantime, international law’s human rights norms that
protect rights in the latter category guarantee rights to have human rights protected
under domestic law. Those two groups of human rights can be matched under
Arendt’s notion of (human) rights to have (human) rights.

Of course, the situation would be altogether different if the moral-political
community bound by legal human rights was an international one: the right-holders
and duty-bearers would be the equal members, political actors, and law-makers of
that international community. In that case, all international human rights could be
regarded as human rights. True, this would require a minimal level of democratic
organisation of that community, which to date is not yet given.®® Furthermore, such
supranational communities are not what is usually aimed at in the context of
international human rights law: most international human rights instruments
existing to date bind national authorities exclusively and only vis-a-vis individuals
under their (territorial and extra-territorial) jurisdiction. I will come back to the
potential recoupling of human rights and democracy beyond the state in the third
section of the article.

International and domestic human rights law

Interestingly, the normative considerations presented before about the locus of
legitimation and legalisation of human rights are reflected in contemporary processes
of legalisation of human rights under domestic and international law. They fit and
justify, in other words, our current international human rights practice.

To start with, one observes that human rights guarantees in international law are
usually minimal. They rely on national guarantees to formulate a minimal threshold
that they reflect and entrench internationally.®’ More importantly, they are usually
abstract and meant to be fleshed out at the domestic level, not only in terms of the
specific duties attached to a given right but also in terms of the right itself.’® Both
levels of protection are usually regarded as complementary and as serving different
functions, therefore, rather than as providing competing guarantees. This comple-
mentarity between international and domestic guarantees explains why the national
reception of international human rights within domestic law is favored or even
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required by international human rights instruments.®> Domestic human rights law
does more than merely implement international human rights therefore: it
contextualises and specifies them. One actually often talks of ‘reception’ within the
domestic legal order in that respect.®® Through domestic legal reception, national
authorities determine democratically what the actual threshold of importance of
various human interests is to be and what duties that human right will give rise to in
practice.

The role played by the minimal threshold constituted by international human
rights is not to be underestimated; states are bound, through international human
rights and duties, to keep the level of human rights protection they have achieved
domestically and not to fall back below that minimal threshold. International human
rights are guarantees against levelling-down in other words. There is nothing vacuous
as a result in international human rights minimalism.®> Quite the contrary: it
corresponds to their moral-political reality and democratic legitimacy.

Besides its explanatory force faced with current human rights practice, this
approach to international human rights has the further benefit of fitting the structure
of the international legal order more generally. It puts international human rights law
back into its political context. State sovereignty and political self-determination
constitute indeed one of the pillars of the international order, a pillar that is
complemented and not replaced or, strictly speaking, even restricted by the second
pillar of international human rights law.®® Through those two pillars and its dualistic
structure, the international legal order protects the very interdependence between
democracy and human rights alluded to before and, hence, keeps the tension
between the individual and the group at the core of international law-making.
International law guarantees the basic conditions for political equality and self-
determination by protecting peoples through state sovereignty, on the one hand, and
by protecting individuals through human rights, on the other.®” As a matter of fact, it
is through the relationship of mutual reinforcement between citizens’ rights and
human rights that this dualistic structure of the international legal order appears
most clearly.

From human rights to citizens’ rights and back: recoupling human rights
and democracy vertically

If human rights are to be democratically legitimate, they ought to be the outcome of a
legalisation process in which human rights-holders can also be the authors of their
own rights. Human rights ought to be citizens’ rights in other words. Having human
rights qua citizens’ rights means both having them by virtue of one’s own laws and
authoring them as author of one’s own laws.

International but also domestic human rights guarantees usually also benefit non-
citizens domestically, however. They have a broader personal scope therefore than
the rights that belong to citizens or members of a domestic or regional polity. This
cleavage between citizens and non-citizens in most contemporary democracies is a
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well-known difficulty. Obviously, the nexus between human rights and citizens’ rights
is not respected as long as political rights pertain to the holding of nationality; all
resident non-nationals are excluded from political participation despite these people
being potentially equally subjected to the laws and regulations of their host state.
Needless to say, in circumstances of globalisation, increased mobility, and constant
migration, the exclusion of non-nationals from the polity they actually live in is ever
harder to justify.®®

Whether the criterion for citizenship remains nationality or shifts towards
residence or subjecthood to domestic laws and decisions, and whether certain
political rights are granted to members of the political community without
naturalisation and full citizenship, however, it should be clear that boundaries still
have to be drawn between members of any given political community and non-
members. As a matter of fact, the effect of human rights is that those boundaries are
constantly being questioned and potentially pushed further to include more of the
legal subjects into the group of law-makers. This is the result of the fruitful albeit
irresolvable tension that exists between human rights and citizens’ rights.

This constant interaction between human rights and citizens’ rights is reminiscent
of Arendt’s universal right to have particular rights and the to-ing and fro-ing
between the universal and the particular highlighted in the previous sections. Human
rights are specified as citizens’ rights but citizens’ rights progressively consolidate into
human rights in return. Thus, as we saw before, the legalisation of human rights is a
two-way street that is not limited to a top-down reception or a bottom-up
crystallisation. According to Buchanan, only those polities that respect international
human rights (of both kinds discussed before) are legitimate in specifying the content
of those rights qua citizens’ rights and, hence, in contributing to the recognition and
existence of those rights gua international human rights that constrain polities in
return and so on.®’

This virtuous circle can actually be exemplified by the sources of international
human rights law. International human rights law is indeed deemed to belong to
general international law and finds its sources in general principles of international
law but arguably also in customary international law. Both sets of sources derive
international norms from domestic ones and this jurisgenerative process is actually
epitomised by international human rights law.”® Within the EU, this actually occurs
through the recognition of common constitutional traditions gua non-written general
principles of EU law and the fact that EU fundamental rights were originally derived
exclusively from general principles of EU law (see e.g. art. 6 par. 3 EUT; art. 52 par.
4 EU FR Charter). The mutual relationship between human rights and citizens’
rights can also be confirmed by recent human rights practice, whether it is of a
customary, conventional, or even judicial nature. On the one hand, citizens’ rights
contribute to the development of the corresponding international human rights’
judicial or quasi-judicial interpretations. This is clearly the case in the European
Court of Human Rights’ case-law where common ground is a constant concern and
is sought after when interpreting the European Convention on Human Rights
(ECHR). Consolidations of national best practises and benchmarking also occur, for
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instance, through general comments issued by the UN human rights committees.
One should also mention, on the other hand, mechanisms of transnational
consolidation of human rights. This takes place, for instance, through comparative
constitutional borrowings in domestic courts and legislative debates.

RECOUPLING HUMAN RIGHTS AND DEMOCRACY

The mutual relationship between international human rights and domestic or
regional citizens’ rights highlighted so far is currently facing new challenges with the
development of new forms of democracy and, hence, of democratic membership
beyond the state.”! These challenges pertaining to the horizontal recoupling of
democracy and human rights beyond the state are highlighted in a first part of the
argument. As the European Union exemplifies some of these developments at
regional level, the relationship between EU democracy and human rights is assessed
more closely in a second step of the argument. Drawing on the European experience,
a final section explores the possibility of recoupling human rights and democracy
horizontally within a global political community and emphasises the difficulties such
a possibility faces.

The challenges of human rights and democracy beyond the state

When considering the legitimacy of law-making beyond the state, two sources of
legitimacy are usually identified: international democracy (whether global or multi-
level) and international human rights. Those two sources of legitimacy are mostly
discussed separately or at least depicted as alternatives.

As a matter of fact, the difficulties of the democratic route usually lead to the
endorsement of human rights as the most promising alternative source of legitimacy
in international law.”? It is, for instance, the route James Bohman takes in his demoi-
cratic account of democracy beyond the state:’> when pressed to account for the
ultimate legitimation of his account, he prioritises the human right to political
membership and global human rights in general. This leads him to put human rights
first, over any particular democratic process through which those rights may be
legitimised.”* For republican reasons, he cannot endorse a global democratic model
that would imply a global state, but this comes at a price: disconnecting international
human rights from any form of particular democratic legitimisation.

This decoupling of human rights and democracy in discussions of international
legitimacy comes at a surprise at first. As we have seen before in this article, human
rights require democracy to be legitimate and vice-versa. No democratic theorist or
human rights theorist would argue for one of them as a unique source of legitimacy in
the domestic context. However, what this relationship means once one of the two
elements travels beyond the state is yet to be determined.

As alluded to in the introduction, the relationship between the two was depicted
as a broken one ever since the development of international human rights law
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post-1945 and the two elements were progressively decoupled in global political
theory, albeit with great reluctance by some authors.”> Recently, democratic theorists
and human rights theorists alike have started tackling the question anew and
recoupling those elements across various levels of governance. What they are
concerned with usually, however, is the relationship between international human
rights and domestic human rights, on the one hand, or the relationship between
international democracy and domestic democracy, on the other. Sometimes they are
also concerned with the relationship between international human rights and
domestic democracy.”® And this is the approach of their relationship and more
precisely of their vertical recoupling that has been taken in this paper so far.

It is only slowly, however, that the relationship between democracy and human
rights is assessed at the same governance level beyond domestic boundaries.”” The
questions raised by this horizontal recoupling of those two pieces of the domestic
puzzle but at another level of governance are by no means easy. Indeed, if
international or regional human rights norms can no longer be deemed only as
external human rights to membership within a domestic polity and legal rights to
have membership rights within the domestic or regional political community, one
may wonder how those developments will and ought to impact on the respective
democratic and human rights regimes of the corresponding international organisa-
tions’ Member States. Multilevel democracy and human rights regimes present the
specificity of interaction across political levels. Being a citizen of those different
overlapping political communities cannot be compared to being a citizen and having
human rights in juxtaposed polities as a result.

This question is particularly sensitive in regional organisations. As long as regional
human rights behave as international human rights in the domestic context, the
virtuous relationship between external human rights and internal citizens’ rights
alluded to before can be maintained: international human rights support domestic
democracy by protecting the minimal rights necessary for domestic democracy, and
citizens’ rights developed within domestic democracy consolidate into international
human rights in return. With its coming of age, however, supranational political
integration is also progressively calling for political equality and, hence, for more
than international human rights guarantees.

Human rights and democracy in the European Union

In this section, I would like to argue that the legalisation of fundamental rights within
EU law and the parallel development of EU citizenship can actually best be explained
together. It is because EU law was increasingly directly affecting fundamental
individual interests that individuals were gradually recognised not only as direct
fundamental rights bearers under EU law but also as EU citizens. Arguably,
therefore, the EU is currently experimenting the final stage of its transformation into
a municipal democratic and human rights regime with its own international human
rights duties, thus triggering new and fascinating dilemmas and questions. In the
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European context, old arguments about the possibility of human rights regimes
beyond the state have to be addressed anew.”®

In order to fully grasp the extent of the changes that have occurred over 50 years of
post-national integration within the European Union with respect to the relationship
between human rights and democracy, one may distinguish three phases in human
rights development: first, EU human rights as international human rights; second,
EU human rights as transnational human rights; and, finally, EU human rights as
municipal human rights.

The first phase of human rights protection in the EU may be described as the
development of international human rights. That phase did roughly run from the
1960s up to the 1990s and started with the gradual recognition of EU fundamental
rights through the European Court of Justice (ECJ])’s case-law from the 1960s
onwards.”

Originally, the EU founding treaties did not include references to human rights nor
did they bind EU institutions or EU Member States to any international or EU
human rights duties—with the exception of the equality between men and women
and the principle of non-discrimination on grounds of nationality whose justification
may, however, be traced back to an economic rationale. What Member States feared,
however, was a levelling down of both their domestic and international human rights
guarantees under the pressure of EU law and the effects of the primacy of EU law. In
that context, EU fundamental rights were gradually identified as general principles of
EU law by the EC]J to ensure a minimal and negative level of protection of individuals
within the scope of application of EU law and against EU institutions and national
institutions gua institutions of each domestic polity.

Given its origins, the specificity of the EU fundamental rights regime lied then,
and to a great extent still lies, both in the sources of those rights and their scope. On
the one hand, the sources of EU fundamental rights were, and largely still are,
bottom-up and indirectly derived qua general principles of EU law from national
constitutional traditions and Member States’ international human rights duties.®°
This specificity has survived in spite of the recognition of those rights in the EU
treaties and in the EU Fundamental Rights Charter (see e.g. art. 6 par. 2 EUT; art.
52 par. 4 EU FR Charter). Their scope, on the other hand, was, and largely still is,
limited to the implementation of or derogation to EU law and hence those rights
were, and still are, only meant to bind EU institutions and EU Member States within
the material scope of EU law.®' This characteristic has also survived to date despite
their recognition in the EU treaties and in the EU Fundamental Rights Charter (see
e.g. art. 6 par. 1 EUT; art. 51 EU FR Charter).

The reason for this specific human rights regime is the absence of a direct general
human rights competence of the EU.?? Nowadays, the EU has many specific human
rights competences (e.g. art. 19 EUFT), has duties to protect and respect human
rights within the scope of its other competences (e.g. human rights protection in the
asylum context) that one may refer to as an indirect human rights competence, and,
finally, may even require Member States to respect EU law and, hence, EU
fundamental rights in the context of their retained competences given the constant
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reduction of areas of purely internal competence and Member States’ duties of
loyalty (art. 4 par. 3 EUT). It does not, however, have the power to legislate and
adopt measures to promote and respect human rights outside the scope of its other
competences in the EU treaties. This applies as much to an explicit as to an implied
human rights competence.®> The reason behind the absence of a general and direct
human rights competence of the EU goes back to the Member States’ resistance to
the EU and to their original motivation to set human rights limitation on the EU but
not on themselves. Given the mutual relationship between human rights and
democratic sovereignty, indeed, Member States have always insisted on retaining
their human rights competence. This has actually led them to deny the existence of
an EU competence in the human rights field three times in the latest revision of the
EU treaties (see the so-called standstill clauses of art. 6 par. 1 EUT; art. 6 par. 2
EUT; and art. 51 par. 2 EU FR Charter). Interestingly, this resistance to a
centralised EU human rights competence can actually be compared to the resistance
to federal human rights law at the time of the adoption of the first bill of rights in the
United States.?*

The specificities of EU fundamental rights are characteristic of a form of human
rights protection that amounts to more than minimal and external international
human rights guarantees while, at the same, avoiding the substitution of the domestic
set of human rights in EU Member States by an EU set of human rights. They work,
in other words, the way international human rights work in relation to citizens’ rights
in the domestic context, albeit in a more radical way and with a broader impact on
domestic citizenship and citizens’ rights due to the immediate validity and absolute
primacy of EU law within domestic law. They also bind EU institutions directly and
not only EU Member States. Hence, probably their quasi-domestic denomination:
EU ‘fundamental’ and not ‘human’ rights. In fact, the international-plus role of EU
fundamental rights in this first phase actually explains why international human
rights law was never considered seriously as binding on EU institutions or on EU
Member States through their EU membership.®’

The second phase of human rights development in the EU is best captured as one
of transnational human rights. It started running roughly from the early 1990s
onwards and its start-off point was the creation of EU citizenship in 1992 and the
development of EU citizens’ rights (art. 19 ff. EUFT) through the ECJ’s case-law
thereafter. It is because EU law was increasingly directly affecting individual interests
that the EU democratic deficit was emphasised at that time and that individuals were
recognised by the Maastricht Treaty as EU citizens. As EU citizenship corresponds
to the rights EU citizens have under the EU treaties, EU fundamental rights included
from then on both citizens’ rights and non-citizens’ rights (see e.g. Title V of the EU
Fundamental Rights Charter).®®

European Union citizens’ rights can be considered as transnational human rights
and as lying as a result between the international human rights of the first phase of
European integration and full municipal human rights one would have in a Member
State. What EU citizens’ rights do indeed is offer the benefit of domestic citizens’
rights to all EU citizens in any Member State in which they reside, including theirs,
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provided they have used their freedom of movement at some stage®’—and arguably
even without having done s0.%® Their direct effect and granting of domestic human
rights in any given Member State, their indirect sources stemming from domestic
and international human rights duties of EU Member States, together with the fact
that they bind EU institutions as well as EU Member States distinguishes them from
international human rights. But their material scope is still too limited to make them
the equivalent of domestic human rights. This is reminiscent of the standard critique
of EU citizenship: EU citizenship does not refer to full membership in the Member
State of residence as national political rights are not granted on that basis and it
cannot (yet) be equated with membership in a European political community, on the
one hand; and, in the absence of such a political community, EU citizenship can be
reduced to a sum of individual rights without the corresponding political duties, on
the other.®’

Finally, I would like to propose that a third phase in the development of human
rights protection in the EU is currently in the making and may be described as one of
municipal human rights. It started arguably in 2009 with the entry into force of the
Lisbon Treaty.

The newly revised EU Treaties turn EU citizenship into a potential municipal
citizenship based, for the first time, on the principle of political equality (art. 9 EUT)
and on stronger political rights at EU level (art. 10 ff. EUT), on the one hand. As a
result, EU citizenship will have to be made truly political, and not only a source of
political rights within domestic polities of the EU but also a source of political rights
at EU level. This will imply, for instance, full participation rights, or at least
constituent power and, eventually, a full-blown parliamentary legislative initiative.
On the other, the Lisbon Treaty turns EU fundamental rights into more than
transnational rights: with the binding effect of the EU Fundamental Rights Charter
(art. 6(1) EUT) from 1 December 2009 and the EU accession to the ECHR (art.
6(2) EUT) being currently negotiated, EU human rights are progressively being
turned into a municipal human rights regime and potentially into complete citizens’
rights of their own. Further evidence may be found in the fact that EU is also
gradually binding itself directly to international human rights law the way Member
States are.”®

As a result, EU fundamental rights and EU citizenship that developed separately at
first are finally being recoupled by the ECJ.®! They are made to correspond to each
other the way they would in a domestic polity. This municipal development trend in
the EU was also noted by the Advocate General Maduro in his Kadi opinion.®?
Maduro actually made a proposal for a municipal interpretation of EU fundamental
rights in his Cenztro Europa opinion.®> Those developments in the ECJ case-law and,
in particular, the mutual reinforcement between EU citizenship and EU fundamental
rights have most recently been confirmed by Advocate General Sharpston in her
Zambrano opinion.®*

This, in turn, is bound to affect the way EU fundamental rights relate to domestic
human rights and citizenship. Interestingly, and this confirms the trend towards a
municipal human rights regime, the vexed question of the human rights competence
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of the EU is resurfacing now that the Lisbon Treaty has entered in force. The fact
that the United Kingdom, Poland, and the Czech Republic opted out of the EU
Fundamental Rights Charter when it became binding in 2009 shows the resistance
there is against EU law becoming a direct source of human rights and, hence,
potentially attracting a human rights competence for the EU.°> Earlier resistance to
the drafting of the Charter in 2000 were already signalling some of the Member
States’ fears.

Those resistances are in plain contradiction with the current legal situation,
however. The EU not only has indirect human rights competences throughout the
scope of its competences, but it also has many specific direct competences in the
human rights context and arguably an implied general and direct human rights
competence as well. This argument finds backing in the creation of the EU
Fundamental Rights Agency in 2007 and the fact that its legal basis was art. 352
EUFT, i.e. the flexibility clause.”® Moreover, Member States’ duties of loyalty
(Article 4 par. 3 EUT) require, according to the EC]J, that when exercising their
retained competences Member States comply with EU law®’ and contribute to the
overall development of EU law.”® Finally, the EU’s imminent accession to the ECHR
implies holding it accountable in the future to external human rights standards the
way its Member States have been so far. True, art. 6 par. 2 EUT and Protocol no. 8
to the Lisbon Treaty specify that accession of the EU shall not affect the competences
of the Union or the powers of its institutions. However, unless there is a way of
holding either the Member States or the EU accountable for not having the
competences necessary to ensure the respect of ECHR duties, the EU will continue
to benefit from the Bosphorus presumption of equivalence between EU fundamental
rights and the ECHR.?° This szatus quo would be contrary to the idea of an accession
that should place the EU in the same position as any other State party to the ECHR.
Of course, it may be possible to refer the European Court of Human Rights
(ECtHR) back to the EU division of powers and, hence, have it send the question
back to the ECJ given the autonomy of the EU legal order.'°° Besides overloading a
court that does not have the resources to be, this increase in judicial litigation over
competences and joint liability before the EC]J would no doubt lead to the very
increase of EU competences in the human rights context Member States sought to
avoid. The judicial experience of federal states such as the United States or
Switzerland is telling in this respect.

The current superposition of those three phases and types of individual rights in
the EU does not go without difficulties. Not only is the relationship between the
different phases and types of rights complex. The third phase currently in progress
does also threaten the achievements of the first and second phases in terms of them
being a sui generis international-plus human rights or transnational human rights
regime. It will affect the way EU human rights and citizenship relate to domestic
human rights and citizenship, on the one hand, and impact on the actual autonomy
of domestic polities given the imbrication of domestic polities within the EU and the
identity of the different peoples, on the other. One may, therefore, predict a new era
in the treatment of sensitive questions of democratic sovereignty in the European
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multilevel political community and, hence, potentially the beginning of a new phase
in the European process of supranational political integration.®’

Human rights and democracy in a global multi-level community

If this analysis of the EU’s human regime holds, it would be very interesting to see
whether the horizontal recoupling of human rights and democracy beyond the
domestic polity could and ought to become a trend in other IOs (e.g. the WTO) and
their gradual democratisation in the future.

International democratisation is indeed developing fast following the development
of common fundamental interests and the need to address them together in an
inclusive fashion. In those conditions, the recognition of human rights in interna-
tional law will be required by the expansion of political equality and new ways of
political inclusion in international law-making, and hence could be legitimised at the
same time. As long as those human rights and post-national democratic processes
remain within the framework of the external/internal tension with domestic human
rights and politics or at the most within the transnational framework experienced in
the EU so far, there is no reason the transnational model of human rights may not
hold in those 1O0s as well. However, once the seemingly irresistible move into the
municipal human rights phase has started, as it seems to be confirmed by current
developments in the EU, important challenges may arise beyond Europe as well.

Whether the EU solves those issues by turning into a federal supranational entity
on a state-model or manages to maintain a third kind of multilevel political
community of the type it has now, it is clear that those options are not open outside
the EU. Indeed, the first option is not plausible at the global level and the only
legitimate solution would be to maintain a multilevel political community of some
sort. The difficulty with this second option, however, is that once human rights and
democracy are recoupled in an IO, it is difficult to maintain a general human rights
competence at the domestic level. Current developments in the EU are evidence to
the instability of the transnational model. As to the first option, i.e. the idea of a
world-wide political community and, hence, of a global democracy stricto sensu, it is
not only implausible but normatively undesirable.'®> One may indeed share Arendt’s
fears about an unchecked global sovereign. Given what was just said about the
externally guaranteed international legal rights to have human rights on the inside
and the beneficial tensions between those international rights and duties and the
corresponding internal ones, conceiving of the international community as a political
one with its own human right-holders and human rights duty-bearers would
undermine the productive tension between human rights and democracy, and the
equilibrium that may be reached between the universalising process of the particular
and the particularisation of the universal.'®?

This is also the reason why Jirgen Habermas, in his statement of what post-
national democracy should look like, does not favor a full human rights regime
beyond the regional or intermediary level in his proposed multilevel political

38



Human rights and democracy in a global context

structure.'® His co-originality model prevents him from doing so, at the risk
otherwise of leading his model of global democracy towards the world state he does
not wish to arise.'®”

One may actually add, based on this article’s argument, that it is the right to have
rights that prevents us and Habermas from making that step. Distinguishing more
carefully between international human rights and citizens’ rights, and between the
two kinds of rights to have rights may help Habermas out of the much too modest
human rights proposal he makes for the new international order. He could indeed
accept as human rights a further group of human rights that may be recognised
legally at the international level only and in the absence of corresponding domestic
rights: human rights to membership with all the human rights those rights require for
their realisation in a given political community. Those human rights can only be
guaranteed from outside a political community. They draw their legitimacy from
inclusive and representative mechanisms of international law-making, however,
that find their inspiration in domestic democratic practises and feed them into
international legal standards that will in return constrain those domestic practises.
This external/internal tension between human rights and citizens’ rights would get
lost in a global world state. As to the international human rights that do not
correspond yet to a set of domestic human rights, they are not yet human rights, but
legal rights that correspond to the universal moral rights to have human rights in
every given jurisdiction. To those rights to have human rights correspond second-
order state duties to have human rights duties under domestic law and procedures.
These are the rights states ought to incorporate into their legal orders in order to
respect them.

This cautious approach to the joint development of human rights and democracy
beyond the state does not seem to be shared by Cristina Lafont.’°® In her most
recent work on global democracy, she argues rightly that global democracy ought not
and need not mean a global state. To prove that institutional human rights
accountability may be organised beyond the state without a global state, she makes
an argument for the accountability of non-state actors for human rights violations.'®”

There are two sets of difficulties with this argument: one that pertains to human
rights and the other to their relationship to democracy. With respect to the former,
Lafont’s account draws a distinction between ‘non-state actors’ duty to respect
human rights and states’ duty to protect human rights. Lafont does not draw a sharp
distinction among non-state actors between international institutions such as IOs
and NGOs or private actors, however. The fact that most of her examples
concentrate on international ‘institutions’, however, indicates some kind of institu-
tional or public requirement within her approach to human rights duty-bearers.'®®
That requirement can only be explained by reference to democracy in her argument.
The difficulty is that Lafont cannot have recourse to that distinguishing argument
because she is making a human rights-argument for democracy itself. Another
related difficulty is the absence of mention of how states and IOs’ human rights
duties to respect and/or protect would be allocated and articulated in her model.
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A second set of difficulties Lafont faces pertains to her approach to the relationship
between human rights and democracy. Using human rights accountability to prove
the possibility of democratic accountability seems counterproductive given that they
require each other. As they cannot be separated, comparing them as distinct
phenomena is not plausible. Her gradual shift towards institutional actors within her
human rights argument is evidence of that tension. Furthermore, once democracy
and human rights are recoupled within an IO besides democratic states and once
human rights cease to be international human rights and external standards, the
attraction of a human rights competence and of popular sovereignty makes it difficult
to maintain a multilevel human rights and democratic model that would have all
those political communities co-exist at the same time.

CONCLUSION

Following Ingeborg Maus’s warning about the consequences of the decoupling
between human rights and democracy, this article aimed at clarifying how the
legitimacy of human rights can be accounted for once they are decoupled from
democracy through their internationalisation, but also potentially recoupled beyond
the state, across different governance levels at first and then maybe even at the same
level of governance. I have termed the first kind of post-national recoupling vertical
recoupling and the second kind horizontal recoupling.

Based on the mutual relationship between democracy and human rights, I have
started by arguing, first of all, that human rights are inherently moral and legal: the
law cannot create universal moral rights but it can recognise or even modulate them,
and turn them into human rights. Of course, there can be universal moral rights that
are not matched by legal rights, and legal norms that go by the name of human rights
that are not human rights. However, there cannot be human rights that are not a la
fois universal moral rights and legal rights.

In a second stage of the argument, I have argued that, by virtue of human rights’
close relationship to democracy, the legalisation of human rights ought to take place
in each given political community and, hence, given the current state of the
international community, at the domestic level in priority. International human
rights norms can only be regarded as human rights if they match, in a minimal way,
an existing set of domestic human rights. This occurs through the mutual relation-
ship of reception and consolidation between international legal human rights norms
and citizens’ rights. In the absence of such a set of domestic human rights,
international human rights are legal rights that correspond to the universal moral
rights to have human rights in a given political community. To those rights to have
human rights correspond second-order state duties to have human rights duties
under domestic law. The only human rights that may be recognised legally at the
international level in the absence of corresponding domestic rights are a second
group of human rights: human rights to membership with all the human rights those
rights require for their realisation in a given political community. Those human rights
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can be legitimately guaranteed from outside a political community through inclusive
and representative mechanisms of international law-making that draw inspiration
from democratic domestic human rights practises and turn them into international
human rights standards that may in return constrain those democratic polities.
Those two kinds of human rights are two complementary interpretations of Arendt’s
right to have rights.

The third stage of the argument made in this article pertained to the ways in which
democracy and human rights are gradually being recoupled horizontally and at the
same level of governance with the development of democracy beyond the state, in
regional and international organisations in particular. Those developments have
implications, I have argued, for democratic theory, of course, but also for human
rights theory as the picture presented in the first and second sections of the article
and its external/internal dynamic ought to be thought through again once democracy
and human rights are matched, not only across levels of governance but also within a
single political community beyond the state.

In that section, I have argued that the European Union is a good example of these
developments at regional level with EU human rights and EU citizenship reinforcing
each other mutually, as I have demonstrated on the basis of recent legal
developments, and even reaching a stage where the political autonomy of EU
Member States may be called into question. Once this development reaches the
global level and international IOs, I have argued that the situation ought to be
regarded as much more complex than in the EU. One should, indeed, stay clear of a
global state if one wants to preserve the external/internal tension between
international human rights and citizens’ rights I have uncovered in the second
section of the paper. Whether the transnational model of citizenship and human
rights experienced in the EU since the 1990s is sufficiently stable to hold globally is
unclear, and recent developments in the EU seem to indicate it is not. It remains to
be seen, for instance, how the combination of multilevel citizenship and pluralist
human rights standards can and ought to impact on states’ democratic and human
rights regimes. Answers to those difficult questions will have to remain open for now.
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such as equality of resources or equality of welfare, equality of opportunities or equality of
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See for example Cohen, ‘Rethinking Human Rights’, 599-600; Forst, “The Justification of
Human Rights’; Forst, “The Basic Right to Justification’, 48-50. See even Thomas Pogge,
‘Human Rights and Human Responsibilities’, in Global Responsibilities: Who Must Deliver on
Human Rights, ed. A. Kuper (New York: Routledge, 2005), 1-35, 3, fn. 26 who concedes
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The argument presented in this section is a summary of a lengthier argument developed in
Besson, ‘Human Rights — Ethical, Political ... or Legal?’.

See for example Christiano, ‘Democratic Legitimacy and International Institutions’, 119-37
on the lack of representativity and the asymetry of international law-making processes from a
democratic theory’s perspective. See also Cohen, ‘Rethinking Human Rights’, 599-600;
Besson, ‘The Legitimate Authority of International Human Rights’.

On Arendt’s views on international law, see e.g. Jan Klabbers, ‘Possible Islands of
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See Cohen, ‘Rethinking Human Rights’, 587.

On the bootstrapping between international human rights law-making and their democratic
reception and interpretation at domestic level, see Buchanan, Justice, Legitimacy, and Self-
Determination, 187-89. See also the discussion below.

See for example Cohen, ‘Rethinking Human Rights’; Benhabib, ¢ “The right to have rights”
>, 56-61.

There is, in other words, a form of political parochialism or legal contingency of human
rights that conditions their recognition as international legal human rights, well before
parochialism arises as a problem for the scope of legitimacy of an existing legal human right.
See also Raz, ‘Human Rights in the Emerging World Order’.

See O’Neill, “The Dark Side of Human Rights’, 433 on the distinction between the first-
order human rights duties at domestic level and second-order human rights duties generated
by international human rights law.

See for example Benhabib, ¢ “The Right to Have Rights” ’; Gosepath, ‘Hannah Arendts
Kritik der Menschenrechte’.
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see Samantha Besson, “The Human Right to Democracy — A Moral Defence, with a Legal
Nuance’, in Souveraineté populaire et droits de I’homme [Collection Science et Technique de la
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See for a similar argument, Patrick Macklem, ‘What is International Human Rights Law?
Three Applications of a Distributive Account’, McGill Law Fournal 52, no. 3 (2007):
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